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Sempozyum Kurallar

“Arabuluculugun Gelecegi Sempozyumu” asagida metnine yer veri-
len, Ibn Haldun Universitesi Hukuk Fakiiltesi web sitesinde yayimlanmig
“Bildiri Cagris1” ve “Yayin Kurallar1” esas alinarak 14 Kasim 2020 tarihinde

online olarak gerceklestirilmistir.

Bildiri Cagris

“Arabuluculuk Daire Bagkanlig1”, “Ibn Haldun Universitesi Uyusmaz-
lik Céziimii Uygulama ve Arastirma Merkezi” ve “Ibn Haldun Universite-
si Hukuk Fakiiltesi” tarafindan 14 Kasim 2020 tarihinde “Arabuluculugun

Gelecegi” baslikli bir sempozyum diizenlenecektir.

Onemli Tarihler

Son Bagvuru Tarihi: 15 Ekim 2020
Sonuglarin A¢iklanmasi: 4 Kasim 2020

Sempozyum Tarihi: 14 Kasim 2020

Arabuluculuk hukukuna iligkin tiim alanlarda bildiri sunulabilecek
olan bu sempozyumda, 6zellikle alana iligkin giincel gelismelerin degerlen-
dirilmesi amaglanmakta olup, disiplinler arasi konularda da bagvuru yapi-
labilir. Bagvurular; segilen konunun énemi, giincelligi ve benzer basliklarla
yapilan diger bagvurularla kargilagtirilarak alaninda uzman kisilerden olu-
san bir bilim kurulu tarafindan degerlendirilecektir. Teblig sunum siiresi 20
dakikay1 gecmeyecek sekilde planlanmalidir. Birden fazla kisi tarafindan ya-
pilacak sunumlar agisindan sunumu gergeklestirilen kisi sayisinin ve kigile-
rin kimliklerinin de belirtilmesi gerekmektedir. Yapilan sunumlar video ka-
yit yontemi ile kaydedilebilecek ve gerekli goriildugi takdirde Sempozyum
kurulu tarafindan uygun goériilen mecralarda yayimlanabilecektir. Génde-
rilen bildirilerin daha 6nce hicbir yerde sunulmamug veya yayimlanmamuig
olup, 6zgiin ¢aligmalar olmas: gerekmektedir. Kabul edilen bildirilerin be-
lirlenmesinin ardindan kesinlesen program 4 Kasim 2020 ilgililere e-posta

yoluyla bildirilecek ve ilan edilecektir.
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Sempozyumda 6ncelikle degerlendirilmesi planlanan konu bagliklar
asagidaki gibidir:
- Hangi uyusmazhiklar arabuluculuk yoluyla ¢6ziimlensin?

«  Arabuluculuk faaliyeti nerede yapilsin? (Arabuluculuk merkezle-

ri, merkezlerin akreditasyonu)
o  Arabuluculuk ilkelerine iligkin sorunlar ve ¢6ziim onerileri

o Arabulucunun hak ve yikimlilikleri; konuya iligkin sorunlar ve

¢oziim Onerileri
o Arabulucuya bagvurma, ihtiyari ve dava sart1 arabuluculuk ve itiraz
+  Arabuluculuk sézlesmesi ve arabulucu sézlesmesi (tanim, ispat)
« Arabulucunun se¢imi ve arabuluculuk faaliyetini yiiriitmesi
«  Kolaylastiric1 ve degerlendirici arabuluculugun birlikte kullanimi
+  Arabuluculukta uzmanlik (is, ticaret, tiiketici vs.)

«  Arabuluculuk faaliyetinde diizenlenen belgeler ve uyulmas: gere-

ken usul ve ilkeler
«  Anlagma belgesinin saklanmasi ve icrasi ile iptal davas:
«  Dava sarti arabuluculuk, dava sart1 arabuluculuga bagvurulmas:
o Arabuluculuk sicili
«  Arabuluculuk egitimi
«  Arabuluculukta denetim ve disiplin

«  Singapur Sozlesmesi
Sempozyum Dili

Sempozyuma Tiirkge veya Ingilizce dillerinde gerceklestirilecek su-

numlar ile katilm miimkindiir.
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Bildiri Ozeti Gonderimi ve Sempozyum Katilimi

Bagvuru icin bildiri 6zetlerinin 500-1000 sozciik arasinda ve S anah-
tar kelime belirlenerek (Tiirkge sunulacak tebliglerde ayrica 6zet metni-
nin Ingilizce cevirisi ile birlikte) hazirlanmas: ve kaynakga ile teblig sa-
hibinin kisa 6zge¢mis, kurum ve iletisim bilgisi eklenerek 15 Ekim 2020
tarihine kadar ucam@ihu.edu.tr e-posta adresine gonderilmesi gerek-
mektedir. Bildiri 6zetleri hakem heyeti tarafindan kér hakemlik usuli ile
bilimsel 6n incelemeye tabi tutulacak ve kabul edilen bildiriler sempoz-
yumda sunulacaktir. Tebligleri kabul edilen teblig sahiplerine 4 Kasim
2020 tarihinde e-posta tizerinden bilgilendirme yapilacak ve teblig kabu-

line iliskin yazi iletilecektir.

Yayin

Sempozyumda sunulacak olan tim bildirilerin 6zetleri, ISBN’li
e-kitap formatinda yayinlanacaktir. Bildiri 6zeti gonderen teblig sahiple-
rinin bildiri 6zetinin kabuli halinde yayinlanmasina onay verdikleri kabul
edilir. Bildiri 6zeti kitapgig1 ve tam metin bildiri yayimui igin yazarlara telif

tcreti 6denmeyecektir.

Sempozyuma kabul edilen bildiriler 15 Aralik 2020 tarihine kadar tam
metin olarak belirtilen e-posta adresine iletilmek kaydiyla, Fakiiltemizce

derleme bir kitapta yahut dergide yayimlanacaktur.
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Prof. Dr. Recep Sentiirk

Ibn Haldun Universitesi Rektérii

Sayin Adalet Bakanligi Hukuk Isleri Genel Miidiirii, Sayin Hukuk Is-
leri Genel Mudiirliigii Arabuluculuk Daire Bagkani, kiymetli katihmeilar,
dinleyiciler ve online canl yaymnimiz araciligi youtube tizerinden su anda
bizi izleyenler, hepinize hayirl sabahlar diliyorum, giinaydin diyorum ve en

kalbi selamlarimi sunuyorum.

Ozellikle béylesine giizel ve énemli bir toplantiyl, hem de son de-
rece giincel bir konuda organize eden Ibn Haldun Universitesi Hukuk
Fakiiltemize, Uyusmazlik Céziimi Uygulama ve Arastirma Merkezine,
Adalet Bakanligt Hukuk Isleri Genel Miidiirliigii ve Arabuluculuk Daire
Bagkanligina, Hukuk Isleri Genel Miidiirii Sayin Hakan Oztatar Beyefen-
diye, Hukuk Isleri Genel Miidiirliigii Arabuluculuk Daire Baskani Sayin
Umut {lhan Durmuoglu'na, Prof. Dr. Ali Yesilirmak Hocamiza, Dog. Dr.
Yeliz Bozkurt Giimriik¢iioglu Hocamiza ve katki saglayan diger biitiin ho-
calarimiz ile asistanlarimiza, bagta Kurumsal Iletisim Daire Bagkanlig1 ol-
mak tizere, organizasyona katki saglayan idari personelimize ¢ok tesekkiir
ediyorum. Hepinize hayirli sabahlar, hayirli giinler ile verimli ve bereket-

li bir toplant1 diliyorum.

Bu Sempozyum su anda ¢ok giincel bir konuyu ele aliyor. Belki planla-
nirken béyle disiinilmityordu ama Cumhurbagkanimizin, bakanlarimizin
yaptig: giincel agiklamalardan hukuk ve ekonomi alaninda bir takim ciddi
reformlar distinildiigii anlagilmakta olup, bu toplantinin da belirtilen giin-
demle Ortiigmesi, gergekten yapilan toplantinin 6nemini daha da artirmis
oldu. Ingallah burada konugulan hususlar gergeklestirilmesi diisiiniilen re-

formlara katki saglayacaktir.

Bu toplantida ¢ok énemli konular ele alinacak, ¢ok giincel sorunlar
uzerinde durulacak; ozellikle is diinyasinda, ticaret alaninda ortaya ¢i1-
kan anlagmazliklarin yarg: yolu ile degil de arabuluculuk yoluyla ¢ézil-
mesi ve bariscil neticelere kavusturulmasi, sonunda herkesin helallegerek

masadan ayrilmasi, bir tarafin kaybedip 6biir tarafin kazandigi degil de
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herkesin memnun oldugu bir sekilde sulh yoluyla, baris yoluyla ¢6ziim-
lenmesi gercekten toplumumuzun ihtiya¢ duydugu 6nemli bir katki ola-
caktir. Bir taraftan toplumumuzda diyalog kiiltiiriiniin gelismesine, diger
taraftan da kendi sorunlarini ¢ozebilecek is diinyas: kiiltiiriiniin gelisme-
sine katki saglanmig olacaktir. Bu agidan ben bu toplantiyi, giincel tartis-
malara katki saglayacagi icin son derece énemli buluyorum. Ingallah bu
toplantinin sonuglarinin yapilacak reformlara yon gosterecegini, rehber-
lik yapacagini timit ediyorum. Diger taraftan da hem is diinyasi, hem de

hukuk camiasina yararli olacagini umuyorum.

Bu yiizden Sempozyumu organize eden, Hukuk Isleri Genel Miidiir-
ligii ile Arabuluculuk Daire Bagkanligini, Sayin Hakan Oztatar Bey’i, Sa-
yin Umut {lhan Durmuoglu Beyi, Ali Yesilirmak Hocamiz, Yeliz Bozkurt
Gumriik¢ioglu Hocamizi, Yusuf Caligkan Hocamuzi tebrik ediyorum, din-

leyicilerimize tekrar selamlarimi sunuyorum.

Ayrica COVID siirecinde timitsizlige kapilmadan, dinamizmini kay-
betmeden galisan, Hukuk Fakiiltemizi tebrik ediyorum. Birkag ay igeri-
sinde diizenlemis olduklar: ikinci biiyiik toplant: oluyor bu Sempozyum.
[lk toplantinin kitabini da gok hizli bir sekilde yayimlayarak gerekli yerlere
ulastirdilar. Ingallah bu Sempozyumun neticelerini de en kisa zamanda or-

taya ¢ikartip kamuoyu ile paylasacaklarini imit ediyorum.

Ben tekrar hepinizi saygiyla ve muhabbetle selamliyorum, hayirl, be-

reketli ve verimli bir toplanti diliyorum.
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Prof. Dr. Ali Yesilirmak
Ibn Haldun Universitesi Rektér Yardimcis

Uyusmazlik Coziimii Uygulama ve Arastirma Merkezi Miidiirii

Sayin konugmacilar, oturum bagkanlar1 ve youtube tizerinden bizleri

izleyen sayin katilimcilarimizi saygiyla selamliyorum,
Arabulucular ve Arabuluculuk giintiniizii tebrik ediyorum!

HUAK 2011’de hazirland1 ve 2012'de yiirtrlige girdi. Kanun koyu-
cu baslangigta tamamen ihtiyari arabuluculugu tercih etmisken; o tarihte
de planlandig gibi bir siire sonra dava sart1 arabuluculuk yani arabuluculu-
ga gitme zorunlulugu da kabul edildi. HUAK'1n kabuliinden bugiine kadar
gecen 8 senede arabuluculuk konusunda 6nemli agamalar kat ettik ve ba-
sarilar sagladik. Aslinda mevzuatimiza girisinden itibaren 10 yil gegmemis
olsa bile arabuluculukla ilgili 6nemli konular: tartigma ihtiyaci hissediyo-

ruz. Birkag 6rnek vermek gerekirse:

o Acaba artik HUAK vyerine sadece Arabuluculuk Kanunu mu de-

meliyiz?

« Kolaylastiric1 arabuluculuk yaninda degerlendirici arabuluculugu

da kabul etmeli miyiz?

o Arabulucularin kalitesini nasil artirabiliriz?
Degerli konusmacilarimiz daha pek ¢ok soru ve cevap konusundaki

gorislerini bugiin sizlerle paylasacaklar. Cok tesekkiirler edip sozi Adalet
Bakanlig1 Hukuk Isleri Genel Miidiirii Sayin Oztatar’a birakmak isterim.
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Hakan Oztatar
Adalet Bakanhg Hukuk Isleri Genel Miidiirii

Sayin Rektoriim, Sayin Rektor Yardimeim, ¢ok degerli katihmeilar, ben
de herkese saglikli, hayirl bir giin diliyorum. Bugiin 14 Kasim 2020 Ali Yesi-
lirmak Hocamla bu programu planlarken, ézellikle bugitinii sectigimizi 6nce-
likle ifade edeyim. 14 Kasim giintinii segtik ¢tinkii 14 Kasim 2013 tarihi ara-
bulucular i¢in O6nemli bir giindi. Hatta bugiinii ¢ogu arabulucumuz
Arabulucular ve Arabuluculuk Giinii olarak kutlamaktadir. Ciinka Tirki-
ye'de arabuluculuk sistemi 14 Kasim 2013 tarihinde ilk arabulucumuzun, 1
Sicil numarast ile sicile kaydolmasiyla basladi. Biz milat olarak bu tarihi ali-
yoruz. Onun igin de Ali Hocamdan rica etmistim, 14 Kasim giinii bu organi-
zasyonu yapalim demistim sagolsun beni kirmadi ve gercekten bugiin 14
Kasim giiniinde bu programi yapmaktan dolay1 ¢ok mutlu oldugumu ifade
ediyor ve biitiin Arabulucu arkadaglarimizin, arabulucu meslektaglarimizin
Arabuluculuk ve Arabulucular Giini'nii kutluyorum. Tabii hocam da biraz
once bahsetti 14 Kasim 2013 tarihinde 1 Sicil numarali arabulucumuzla bir-
likte bir yola ¢tkmigtik. Ama ne arabuluculuk biliniyordu ne de arabuluculu-
ga iliskin kamuoyunda bilgi vardi. Gelinen siiregte su anda 7. yilhimizi dol-
durduk. Gergekten 1 sicil numarali arabulucumuzdan su anda 16 bin 800
civarinda arabulucumuza ulagmis durumdayiz. Yine 2013 yilinda sadece ve
sadece 4 arabuluculuk gértismesi yapilmisken, su anda 1 milyon 630 bin ara-
buluculuk goriigmesi yapilmis durumda. Yillik bazda baktigimizda yilda 750
bin arabuluculuk goriismesi yapilmakta ve dava sart1 arabuluculukla birlikte
bu ivme kazanildi. Bunun yaninda haftalik 5 bine yakin ihtiyari arabuluculuk
da yapilmakta. Bu da yilda yaklagik 250 bin civarinda isi, dava sartlarina git-
meden ihtiyari arabuluculuk siirecinde gerceklestirdigimizi gosteriyor. Ay-
rica sunu gosteriyor, yavas yavas istedigimizin gergeklestigini, toplumun ara-
buluculuk sistemini tanidigini, hatta dava sartina gitmeden bile taraflarin bir
arabulucuya giderek ihtiyari olarak da bu siireci baglattigin gosteriyor. Stireg
icerisinde ayni zamanda tabii bir meslek olarak da siire¢ bagladi ve bunun bir
ticret kismi da var. $u anda arabuluculuk ticretleriyle ilgili yaklagik 10 milyar
TL'ye yakin bir biit¢e de olusmug durumda. Biliyorsunuz ytizde 99 oraninda
avukat arkadaglarimiz arabuluculuk yapmakta. Tabii istiyoruz ki bu 10 Mil-
yar TLlik arabuluculuk biitgesini 100 milyar TL'ye ¢ikarmak. Ingallah
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gelecek sene 14 Kasim 2021 tarihinde bunu da basaracagimiza ve daha kali-
teli arabuluculuk yapacagimiza inanryorum. Bunun da yolu ¢ok basit esasin-
da, sadece birkag husus kaldi. Hocam da biraz 6nce degindi. Bir sey istiyoruz
arabuluculardan, kaliteli arabuluculuk istiyoruz esasinda. Cok bir ey istemi-
yoruz. Kaliteli sekilde bu meslegin yapilmasini istiyoruz. iste Hocam da bah-
setti, 6325 sayili Kanunumuz artik eskidi ve yeni bir kanun taslagi metni ha-
zirladik. Zaten sagolsun Ali Yesilirmak Hocamiz da bu Komisyonun
bagkanhgini yapt1 ve yapmaya da devam ediyor. Hocamizin bagkanhginda
hazirladigimiz ¢ok giizel bir kanun taslagimiz var. Insallah yakin zamanda ka-
nun taslagimiz da meclisten gegecek, bunu ocak ayy, subat ay1 gibi bekliyo-
rum. Meclisimizden gegerek yasalagmasiyla birlikte arabuluculuk ¢ok daha
farkli bir iklime, ¢ok daha farkli bir ortama dogru evrilecek. Burada 6zellikle
iki hususa deginmek istiyorum. Arabuluculukta artik uzmanlagma ve ku-
rumsallagma bizim i¢in hayati 6nemde, bu hafta sonu itibariyle uzmanhk
egitimlerini de baglatmus bulunuyoruz ve bunun da sevinci igindeyim. Ener-
ji hukukunda, saglik hukukunda, spor hukukunda, ingaat hukukunda, sigor-
ta hukukunda artik uzman arabulucularimiz olacak. Yani bir ingaatla ilgili bir
sorun yasayan miiteahhit isverenimiz geldiginde karsisinda onun kadar pi-
yasay1 bilen, onun kadar buna hikim, onun kadar ekonomiyi bu anlamda in-
saat hukuku ekonomisini takip eden bir arabulucu ile kargilagacak. Bu hem
ona ve taraflara giiven verecektir hem de uyusmazligin daha rahat bir gekilde
¢oziimlenmesi saglanacaktir. Biz bu anlamda uzmanlagma ve en sonda ku-
rumsallagmanin olmasini istiyoruz yani su anda arabuluculugun geldigi nok-
ta bu. Bunda da en 6nemli sey arabuluculuk merkezleri. $u anda Tiirkiye'de
235 arabuluculuk merkezimiz var. Bu 235 merkezimizde yaklagik 1500°'den
fazla arabulucumuz var su anda bu merkezlerimiz girket seklinde kurulmus
durumda. Ancak su anda her ilimizde bir arabuluculuk merkezi seklinde bir
kampanya baglattik 52 ilimizde arabuluculuk merkezimiz var. Diger kalan il-
lerimizde de gériismelerimiz devam ediyor. Ingallah Ocak ayina kadar biitiin
illerimizde arabuluculuk merkezlerimiz olacak ve bu meslegin daha kaliteli
bir sekilde kurumsal bir gekilde uzman arabulucularla birlikte kaliteli veril-
mesi noktasinda ¢abalarimiz devam edecek. Ben son olarak sunu sdyleyerek
kapatacagim.14 Kasim 2013 tarihinden esasinda 14 Kasim 2020 tarihine
kadar arabuluculuk olmadan énce konusulmayan ama arabuluculuk geldik-

ten sonra konugulan kavramlara kisa kisa sadece deginerek gegecegim. Belki
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bunlar bugiin sunum yapacak olan degerli akademisyenlerimiz, hocalarimiz
ve bagkanlarimizin da bir anlamda dikkatlerini ¢ekecektir. Yani 14 Kasim
2013’ten 6nce neler konusulmuyordu? Arabuluculuk geldikten sonra esa-
sinda hukuk diinyamizda avukatlar arasinda, hakimler arasinda, diger mes-
lektaglarimiz arasinda neler konuguldu? Bir kere su konusulmaya bagladi: Bi-
rinci olarak tek kapili adliye sisteminden ziyade ¢ok kapil adliye sistemini
artik konugmaya bagladik. Yani 14 Kasim 2013’ten 6nce sadece mahkeme
kapis1 varken diger kapilar bilinmezken bugiin arabulucu kapisi, tahkim ka-
p1sy, sulh kapis: gibi artik diger kapilar da oldugunu, adliyenin sadece mah-
keme hizmeti vermemesi gerektigini, arabuluculuk gibi diger hizmetlerin de
verilmesi gerektigini, yani kavramsal olarak tek kapili adliye sisteminden
farkli olarak ¢ok kapili adliye sistemi arabuluculukla birlikte konugulmaya
baslandu. En son garenin dava oldugu hususu, biz bunu sloganlasgtirdik. On-
celikli olanin insanlarin uyusmazhklarini kendilerinin beraberce ¢6zmesi,
dostane ¢6zmesi oldugu konusuldu. Arabuluculuk merkezleri kavrami hu-
kuk diinyamiza girdi, med-arb arabuluculuk-tahkim kavrami diinyamiza gir-
di. Bugiinkii tebliglerde de var ama ben yakin zamanda 6zellikle hukuk fa-
kiltelerinden arabuluculuk-tahkim konusunda yiiksek lisans ve doktora
calismalarini bekliyorum. Ciinkii diinyada ilk defa Tiirkiye Istanbul Tahkim
Merkezi ile birlikte arabuluculuk-tahkim kurallarini ilan etti. Biz yakin za-
manda bir projeyle birlikte arabuluculuk-tahkimin diinyadaki 6nciisti olmak
istiyoruz. Arabuluculukla birlikte Dava sart1 arabuluculuk kavramiyla tanis-
tik. Cok 6nemli bir kavram olarak hayatimiza girdi. Arabuluculukta her iki
tarafin da kazanacagi, kazan-kazan kavrami, kazan kaybet, kaybet kaybet
kavramlari hayatimiza girdi. Ilk defa avukat arkadaslarimiz, hukukgu meslek-
taglarimiz, psikoloji egitimleriyle karsilasti. Ilk defa 6fke kontrolii, beden
dili, empati, sempati gibi kavramlarla arabuluculuk sayesinde karsilagt1. Sin-
gapur Sozlesmesi'ni konugmaya bagladik. New York Konvansiyonu'nun kar-
sisinda Singapur Sézlesmesi imzalands, Disisleri Komisyonu'ndan gecti ve
yakin zamanda Meclisimiz Genel Kuruluna gelecek. Tabii uzman arabulu-
culuktan bahsetmeye bagladik isin uzmani insanlarla birlikte. [lk defa belki
de arabuluculukta sirketlegsmeler oldu. Anonim girketler kuruldu. 70 80 ar-
kadagimiz, avukat arkadagimiz bile bir araya gelip kimsenin olmaz dedikleri
bir sirketlesmeyi ti¢ yildir bir ortaklikla siirdiirmeye bagladilar ki su anda

235% yakin sirketimiz var ve bunun daha iyi olabilecegi kavrami ile
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kargilagtik. 2015 yilinda video-konferans daha bu Covid’ler olmadan 6nce
biz telekonferansla sorun ¢6zmeyi, online arabuluculuk ve e-arabuluculuk
gibi kavramlarla hukuk diinyasini tanistirmug olduk. SMS’le veya whatsapp-
la 6nemli olanin taraflara ulagmak oldugunu, telefonla da olsa insanlara ula-
sabilmenin teblig anlaminda bildirim oldugu ile yine arabuluculuk sayesin-
de kargilagmis olduk, bir bagka deyisle bu miiesseseyle birlikte. [lk defa risk
analizleri konugulmaya baglad: Tiirkiye'de. Bir avukat arkadagimizin dava ag-
madan 6nce o uyusmazhk ile ilgili risk analizi yapmasi gerektigini, bu davay1
kazamp kaybetme olasiliginy, diger alternatif ¢oziim yontemlerini diigiinme-
si gerektigini o anlamda konugtuk. Ilk defa davadan baska bir ¢arenin de ol-
dugunu, farkl olarak dostane bir sekilde sorunlarin ¢oziilebilecegini artik
konusmaya basladik. Yine ilk defa Istanbul Tahkim Merkezi ile 235 arabulu-
culuk merkezi arasinda bir is birligi anlagmasi yapildi. Gergekten su anda bu
da ¢ok 6nemli bir sekilde devam ediyor. Arabuluculukta taraf vekilligini ko-
nusmaya bagladik. Degerlendirici arabuluculuk, kolaylastiric1 arabuluculugu
konusmaya bagladik. En 6nemlisi de biraz 6nce sayin Rektoriimiiziin de ifa-
de ettigi gibi taraflarin verecegi ve iki tarafin da memnun olacag bir anlam-
dauyusmazhig bilen taraflarin en iyi karari veren taraf da olacagini konugma-
ya bagladik. Yine bana ait degil ama Turan Ozer arabulucumuza ait bir
kavram olan “otoritesiz anlagma” kavrami ¢ok hoguma gitti, otoritesiz anlag-
ma kavrami, ben de buna esitler arasi anlasma diyorum. Egitler aras1 anlas-
ma. Kendi aralarindaki bir anlagma. Bunlar1 konugmaya bagladik. Yani kisa-
ca, aklima gelenleri diin yazmaya ¢alistim. Dedim ki acaba 2013’ten 6nce
arabuluculuk olmadan 6nce bu kanun ¢ikmadan 6nce neler konusulmuyor-
du? Arabuluculuk geldikten sonra, yedi yillik bu siiregten sonra neler konu-
suldu neler konugulmaya devam ediyor diye disindigimde ¢ok ciddi sey-
leri hukuk diinyasina kazandirdigimizi, gok ciddi seyleri tartistirdigimizi ve
tartismaya devam ettigimizi goriiyoruz. Bu da esasinda arabuluculuk siireci-
nin ¢ok aktif bir siire¢ oldugunu, arabuluculugun ¢ok dinamik bir siireg ol-
duguny, arabulucunun hukuk diinyamizda ¢ok ciddi etkiler yaptigin1 da gos-
termekte. Bu durum da bizi mutlu ediyor. Ama tabi en 6nemlisi bugiin
burada gerek oturum bagkanlarimizin gerekse ¢ok degerli akademisyenleri-
mizin, hocalarimizin sunacaklari tebligler. Bu tebligleri Ali Hocamla da gé-
riistiik. Ingallah yakin zamanda bir kitap haline getirerek biitiin arabulucula-

rmizin istifadesine sunmak istiyoruz. Bu anlamdaki caligmalar icin Ibn
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Haldun Universitesi Rektdriimiize, Ali Yesilirmak Hocama, emegi gegen
herkese ¢ok tegekkiir ediyorum. Bugiin sunumlari yapacak olan oturum bas-
kanlarimiza, sunum yapacak olan tebligcilerimizin tamamina ¢ok tesekkiir
ederiz katkilar1 i¢in. Ciinkii 2013’ten 6nce gergekten arabuluculukla ilgili bir
kitap bile yoktu. Biz ancak 2 yil sonra bir tane iyide olmayan bir sey hazirla-
mustik, ders notu hazirlamistik ve ¢ok sevmistik. Ama bugiin tebligler yapili-
yor. Yiiksek lisans, doktora ¢alismalari yapiliyor ve bir kitap evine gittigimde
hukuk kitaplar1 arasinda bir bélimiin arabuluculuga ayrildigini, bayag: bir
mevzuatm olustugunuy, kitaplarin olustugunu sevinerek ifade etmek istiyo-
rum. Katki saglayacag: diistincesiyle bu alandaki ¢aligmalar arasinda arabu-
luculuk ve tahkim konusunda ve med-arb konusunda yiiksek lisans ve dok-
tora caligmalar1 olmasi yoniindeki beklentimi ifade etmek istiyorum. Ciinki
dinyanin gidisat1 arabuluculuk-tahkim miiessesesine dogru gitmekte. Biz
bu ikisini birlestirdik. Arabuluculuk ve tahkimi, boylece 6nce arabuluculuk,
olmazsa bir hakem aracilig1 ile sorunlarin tamamen yargiya gitmeden ¢o-
ziimlenmesi hususundaki projemiz devam ediyor. Bu projemiz ile ilgili bu-
giin Hiirriyet’te de benim réportajim vardy, yabanci yatirmer igin ¢ok 6nem-
li. Cinki bu projeyle birlikte tilkemize gelen yabanci yatirimer bir hukuki
uyusmazhk ¢iktiginda hi¢ mahkemeye gitmeden, en fazla 5 ay 6 ay gibi bir
stiregte sorununu ¢ozmils olacak. Bu anlamda Tiirkiye'de hukuk anlaminda
Sayin Cumhurbagkanimiz da biliyorsunuz ifade etti, Sayin Bakanimiz da 2
giindiir ifade ediyor. Hukuk ekonomi iliskisine, arabuluculuk, tahkim bunlar
hukuk ve ekonomi iligkisi igerisinde 6nemli argiimanlarimiz. Yabanci yati-
rimct igin en 6nemli argiimanlarimiz. Artik sunu rahatlikla séyleyebiliriz ki,
Tiirkiye, bolgesinde ve diinyada arabuluculuk ve tahkim konusunda 6ne ¢1-
kan bir tilke olmustur. $u anda arabuluculugun geldigi basar1 gerek Avrupa’da
gerek diinyada hayranhkla izlenmektedir. Bu hepimizin basarisi. Ben burada
emegi gecen herkese ¢ok tesekkiir ediyorum ve ilk oturum baskanimiz ve
cok sevdigimiz degerli Yargitay 9. Hukuk Bagkanimiz Seracettin Bagkanima

sozii vererek hepinizi Bakanligimiz adina saygryla selamliyorum.
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ISMAHKEMELERI KANUNUNDA YER
ALAN DAVA SARTIARABULUCULUGUN
TEMEL ILKELERI

Dog. Dr. A. Edla MANAV OZDEMIR*

Hukukun temeli sulh esasina dayanmaktadir. Ekonomik ve sosyal
gelismeler, artan nifus, teknolojik gelismeler uyusmazlik sayisini artur-
mis ve bu durum da geleneksel yargilama yontemleri diginda yeni yontem
arayiglarini beraberinde getirmistir. Alternatif uyusmazlik ¢6ziim yonte-
mi, uyusmazhigin mahkeme 6niine getirilmeden ya da yargilama sirasinda
taraflarin uzlagisiyla daha az masrafla ve daha kisa siirede ¢oziime kavus-
turulmasini éngéren bir ¢6ziim yoludur. Anayasa Mahkemesinin 2013 ta-
rihli kararinda (AYM. 10/07/2013, E. 2012/94, K.2013/89) da belirtil-
digi gibi alternatif uyusmazlik ¢6ziim yontemleri, yarginin alternatifi olan
ve dolayisiyla yargisal sistemin yerine ikame edilmeye ¢alisilan bir uyus-
mazhik ¢6ziim yontemi olmayip, uyusmazliklarin ¢6ziimii igin 6ngérilen
yontemlere ilave tamamlayic1 bir yontemdir. Arabuluculuk da alternatif

uyusmazlik ¢6ziim yontemlerinden biridir.

Tiirk is hukukunda arabuluculuk ilk olarak toplu is uyusmazliklarinin
¢oziimiinde uygulanmustir ve 2822 sayili Toplu Is S6zlesmesi, Grev ve Lo-
kavt Kanununda diizenlenmistir. 2012 yilinda yiiriirliige giren 6356 sayili
Sendikalar ve Toplu I S6zlesmesi Kanununda da arabuluculuk diizenlemesi
yer almugtir. 22 Haziran 2012 tarihinde 6325 sayil Hukuk Uyusmazhklarin-
da Arabuluculuk Kanunu Resmi Gazetede yayimlanmis ve 22 Haziran 2013
tarihinde yirirlige girmistir. Bu Kanunda arabuluculuk, “sistematik teknik-
ler uygulayarak, goriismek ve miizakerelerde bulunmak amaciyla taraflart bir
araya getiren, onlarin birbirlerini anlamalarim ve bu suretle ¢oziimlerini kendile-
rinin iiretmesini saglamak icin aralarinda iletisim siirecinin kurulmasim gercek-
lestiren, taraflarin ¢oziim iiretemediklerinin ortaya gkmasi halinde ¢ozim one-

risi de getirebilen, uzmanlk egitimi alms olan tarafsiz ve bagimsiz bir tigincii

*  T.C. Cumhurbaskanlig Idari Isler Bagkanlhg Hukuk ve Mevzuat Genel Miidiirligii
Daire Bagkani, ORCID: 0000-0003-3183-0325.
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kisinin katilimziyla ve ihtiyari olarak yiiriitiilen uyusmazlik ¢oziim yontemi” ola-
rak tammlanmugtir. Bu baglamda arabuluculugun temelinde miizakere ve
iletigim stireci vardir ve arabuluculugun temel islevi taraflarin saghkl ileti-
sim kurmalarini saglamaktir. Arabulucu taraflarin ¢oziim tretemediklerinin

anlagilmasi halinde baglayici olmayacak sekilde ¢6ziim 6nerebilir.

5521 sayili I Mahkemeleri Kanununun yiiriirlige girdigi 1950 yilin-
dan 2017 yilina kadar gegen 67 yilda, is hayat: cok hizli bir degisim ve ge-
lisim gostermis, niifus artmus, ¢aligma alanlari ve is yapma sekli degismis,
teknoloji gelismis ve isci ile igveren arasindaki uyusmazhk cesit ve sayisi
ciddi oranda artig gostermis ve yeni bir kanun ihtiyaci dogmustur. 25 Ekim
2017 tarihinde de 7036 sayili Is Mahkemeleri Kanunu Resmi Gazetede ya-
yimlanmug ve 1 Ocak 2018 tarihinde yiiriirlage girmistir. Bu Kanunda bazi
uyusmazliklarin ¢6ziimiinde dava agmadan 6nce arabuluculuga gidilmesi
dava sart1 olarak 6ngorillmiistiir. Bu baglamda Kanuna, bireysel veya top-
lu is s6zlesmesine dayanan isci veya isveren alacag1 ve tazminati ile ige iade
talebiyle acilan davalarda, arabulucuya bagvurulmug olmas: dava sartidir.
Kanunun gerekgesine gore is mahkemelerinin gorev alanina giren uyus-
mazliklarin yapisy, taraflarin konuyu miizakere ederek anlagmalari suretiyle
sonuglandirilmasia uygundur. Bu ¢ergevede arabulucuya bagvurma zorun-
lulugunun, is uyusmazliklarinin kisa siire i¢inde ve daha az masrafla ¢oziil-
mesine yardimci olacag: diigiiniilmekte ve boylece adil yargilanma hakki-
nin bir unsuru olan makul siirede yargilanma ilkesine riayet edilebilecegi
degerlendirilmektedir. Is uyusmazlhiklarinda dava sart: arabuluculuk uygu-
lamasinda 2019 yilinda arabulucu gorevlendirilen dosya sayis1 739.25S ol-

mugtur. Bunlarin % 65’1 anlagma ile sonuglanmigtir.

Arabuluculugun temel ilkeleri iradilik, esitlik, tarafsizlik, gizlilik, ta-
raflarin bilgilendirilmis olmasidir. 6325 sayih Kanunun tigiincii maddesi-
ne gore, taraflar, arabulucuya bagvurmak, siireci devam ettirmek, sonuglan-
dirmak veya bu siiregten vazge¢mek konusunda serbesttirler. Taraflar, gerek
arabulucuya bagvururken gerek tiim siire¢ boyunca esit haklara sahiptirler.
Kanunun doérdiinci maddesinde de gizlilik diizenlenmis olup, buna gore
taraflarca aksi kararlagtirilmadikea arabulucu, arabuluculuk faaliyeti ¢erce-

vesinde kendisine sunulan veya diger bir sekilde elde ettigi bilgi ve belgeler
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ile diger kayitlar: gizli tutmakla yukimlidir. Aksi kararlagtirilmadikea ta-
raflar ve goriismelere katilan diger kisiler de bu konudaki gizlilige uymak
zorundadirlar. Tarafsizhik ilkesini diizenleyen dokuzuncu maddeye gore

arabulucu gorevini 6zenle, tarafsiz bir bi¢cimde ve sahsen yerine getirir.

Is Mahkemeleri Kanununun gerekgesine gére, dava sart1 olarak ara-
buluculuga iliskin maddede de is yargisinin temeli olan gabukluk, basitlik,
emredicilik, zayifin korunmasi ve ucuzluk ilkeleri dikkate alinmigtir. 6325
sayil1 Kanun gergevesinde arabuluculugun temel niteligi olan iradilik ilkesi-
nin dava sarti arabuluculuk bakimindan ne anlama geldigi 6gretide oldukea
tartisilmigtir. Buna gore taraflar istedikleri zaman bu stiregten ¢ekilebilirler,
stirecin nasil sonuglandirilacag: da yine kendilerine baghdir. Arabuluculuk
stireci taraflarin uyusmazligs tamamiyla ¢6zen anlasmasiyla sonuglanabi-
lecegi gibi, uyusmazhgin kismen veya farkli bir ¢oziimle de sonuglanmas:
miimkiindiir. Bu ilke baglaminda zorunlu arabuluculuk 6gretinin bir béli-
mil tarafindan elegtirilmekle birlikte, dava agmadan 6nce arabulucuya bas-
vurulmasi zorunlu olup taraflarin serbest iradeleriyle yiiriitiilen arabulucu-
luk gériismelerinde anlagma zorunlulugu yoktur. Arabuluculuk siirecinde

anlagma saglanamamasi halinde mahkemeye bagvuru hakk: vardir.

Is yargisinda arabuluculugun dava sart1 olarak getirilmesi 6gretide ta-
raf iradesi baglaminda oldugu gibi esitlik ve emredicilik ilkeleri ve hak ara-
ma Ozgirligi baglaminda da elestirilmistir. Kanunda diizenlenen iradilik
ilkesi gercevesinde gerek taraflarin arabuluculuk siirecinin sonunda anlas-
mak zorunda olmamasi ve mahkemeye bagvuru hakkinin ortadan kalkma-
masl, gerek taraflarin tizerinde serbestge tasarruf edemeyecekleri uyusmaz-
liklarda arabuluculuga zorunlu bagvurunun s6z konusu olmamasi sebebiyle
arabuluculugun hak arama 6zgiirligiini zedeler nitelikte olmadigi deger-
lendirilmektedir. Is kazas1 veya meslek hastaligindan kaynaklanan maddi ve
manevi tazminat ile bunlarla ilgili tespit, itiraz ve riicu davalar1 hakkinda

dava sart1 arabuluculuk hitkmii uygulanmamaktadir.
Is uyusmazliklarinin arabuluculuk yoluyla daha ekonomik ve yar-

gilamaya oranla daha kisa siirede ¢oziimlenebilmesi, her iki tarafin da

kabul edebilecekleri ortak bir ¢6ziime kavusturulmasi usul ekonomisi
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anlaminda daha ucuz, daha basit ve daha hizli bir yéntem olarak kargi-
miza ¢tkmaktadir. 632$ sayili Kanun cergevesinde arabuluculugun te-
mel ilkelerinden olan gizlilik ilkesine dava sart1 arabuluculuk bakimindan
baktigimizda; taraflarin uyusmazhigin ¢éziimiinde yargilama asamasinda
aciklayamayacaklari, sunmak istemedikleri bilgi ve belgelerin gizli tutul-
mas1, uyusmazlhigin ¢oziimiinde yargilamalara nazaran daha etkili sonug-

lar elde edilmesini saglamaktadur.

Bu calismada, dava sarti arabuluculugun temel ilkeleri incelenmis
olup, bu ilkeler is hukukunun temel ilkeleri baglaminda degerlendirilmis-
tir. Is hukukunun temel amaci igciyi korumak olup, ¢alismada bu baglamda
dava sart1 arabuluculuga iliskin diizenlemenin getirdigi avantajlar ve orta-
ya ¢ikan sorunlar agiklanmigtir. Gelinen agamada taraflarin ¢6ziim trete-
medikleri noktada arabulucunun ¢6ziim getirme yetkisinin olduk¢a 6nemli
oldugu, is hukukunun kendine has 6zellikleri dikkate alindiginda arabulu-
cunun aktif rol almasinin zayifin korunmasi ilkesi baglaminda siirece katki
saglayacagy, istatistiklere ve is mahkemelerindeki dava yiikiine bakildiginda
dava sart1 arabuluculugun yiirtirlige girdigi 2018 yilindan bu yana arabulu-

culugun basarili sonuglar dogurdugu degerlendirilmistir.

Anahtar kelimeler: Arabuluculuk, dava sart1 arabuluculuk, zorunlu

arabuluculuk, ihtiyari arabuluculuk, is yargisinda arabuluculuk.



BASIC PRINCIPLES OF MEDIATION
AS A CAUSE OF ACTION IN LAW
OF LABOUR COURTS

The basis of law is based on the principal of peace. Economic and so-
cial developments, growing population and technological developments
have increased the number of disputes and this has led to the search for
new methods apart from the traditional procedures. Alternative dispute
resolution method is a remedy which envisages the resolution of the dis-
pute without bringing it to the court or with the mediation of the parties
during the proceedings with lower costs and in a shorter period of time.
As stipulated in the Constitutional Court’s Resolution dated 2013 (AYM.
10/07/2013, E. 2012/94, K.2013/89), alternative dispute resolution
methods are not dispute resolution methods which are alternative to the
judiciary and thereby they do not replace the courts, but they are comple-
mentary methods to those envisaged for the resolution of disputes. Media-

tion is one of the alternative dispute resolution methods.

Mediation was firstly implemented in the collective labour disputes
in Turkish labour law and which was regulated by Act no. 2822 on Collec-
tive Agreements, Strikes and Lock-Outs. Mediation is also regulated by Act
n0.6356 on Trade Unions and Collective Agreements entered into force in
2012. Law no. 6325 on Mediation in Civil Disputes was published in Offi-
cial Gazette on 22 June 2012 and entered into force on 22 June 2013. In this
law, mediation is defined as “a dispute resolution method carried out voluntar-
ily, by employing systematic techniques, with the participation of an impartial
and independent third person who brings the parties together to discuss and ne-
gotiate, who establishes a communication process between the parties in order
to ensure that they understand each other and find their own solutions by this
means, and who is specially trained”. In this context, negotiation and commu-
nication process form the basis of the mediation and the main function of
the mediation is to ensure proper communication between the parties. Me-
diator can suggest a non-binding solution in case that it is understood that

the parties cannot come up with a solution.
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Within 67 years from 1950 when Labour Courts Law no. 5521 en-
tered into force to 2017, business life has shown a rapid change and devel-
opment, population has grown, fields of work and the way of work have
changed, technology has developed, the types and number of disputes be-
tween employees and employers have significantly increased, and the need
for a new law has appeared. Labour Courts Law no. 7036 was published in
the Official Gazette on 25 October, 2017 and entered into force on 1 Jan-
uary, 2018. In this Law, the resolution of particular disputes by mediation
was deemed as a cause of action before filing a lawsuit. In this regard, in cas-
es of compensation claims raised by employees or employers based on in-
dividual or collective labour agreements and for reinstatement lawsuits, it is
mandatory for the parties to submit their case to a mediator before filing a
lawsuit. According to the Law’s preamble, the nature of disputes within the
jurisdiction of the labour courts are suitable for negotiation and the appli-
cation of mandatory mediation will help to resolve disputes in a short peri-
od of time and with lower costs and thereby it is considered that the right to
trial within reasonable time, which is a component of the right to fair trial,
will be observed. In 2019, the number of files in which mediators were as-
signed for mandatory implementation of mediation in labour disputes was

739.258S. 65% of them was concluded with an agreement.

The main principles of mediation are voluntariness, equality, impar-
tiality, confidentiality and informing the parties. According to Article 3 of
Law no. 6325, the parties shall be free to resort to a mediator, to continue
or finalize the process, or to renounce such process. The parties shall enjoy
equal rights, both in resort to the mediator and throughout the whole pro-
cess. Confidentiality is regulated in the Article 4 of the law, and according
to this article, unless agreed otherwise by the parties, the mediator shall be
liable to keep the confidentiality of the information and documents which
are submitted to him/her within the framework of the mediation activity
or which he/she obtains otherwise, and other records. Unless agreed oth-
erwise, the parties shall also be obliged to abide by the principle of confi-
dentiality on this matter. According to Article 9 regulating the principle of
impartiality, the mediator shall perform his/her duty carefully, impartially

and personally.
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With respect to the preamble of the Labour Courts Law, principles of
speediness, simplicity, imperative, protection of vulnerable and inexpen-
siveness which are the fundamentals of labour law are taken into considera-
tion in the article concerning the mediation as a cause of action. It has been
greatly discussed in the doctrine what the principle of voluntariness shall
mean in terms of mediation as a cause of action, which is the main feature
of the mediation within the framework of the Law no. 6325. Accordingly,
the parties shall renounce the process any time and how the process will be
finalized shall also depend on the parties. It is probable that the mediation
process is finalized with an agreement which completely solves the dispute
between the parties as well as with a partial or different solution. Within the
context of this principle, mandatory mediation is criticized by one part of
the doctrine; however, it is not mandatory for the parties to reach an agree-
ment in the mediation process, which is compulsory to apply before filing
alawsuit and carried out with the free will of the parties. The right to apply

to court prevails in case that the parties do not reach an agreement.

Introducing mediation as a cause of action in the labour law is also
criticized in the doctrine within the context of the principles of equality
and imperative and the right to legal remedies as in the case of will of the
parties. Within the framework of the principle of voluntariness regulated in
the Law, due to the fact that the parties are not obliged to reach an agree-
ment as a result of the mediation process and they hold the right to apply to
court, and it is not compulsory to apply to the mediation in disputes where
the parties cannot dispose freely, it is considered that mediation does not
harm the right to legal remedies. Mandatory mediation does not apply to
the pecuniary and non- pecuniary damages that may arise from occupa-
tional illnesses and work-related accidents and declaratory actions, actions

of objection and recourse actions concerning these.

The fact that labour disputes can be resolved with mediation more
cost-effectively and swiftly, reaching a joint solution which can be accepted
by both parties is also a cheaper, simpler and faster method in terms of pro-
cedural economy. Considering the principle of confidentiality which is one

of the main principles of the mediation within the framework of the Law
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no. 6325 in terms of mandatory mediation, keeping information and doc-
uments that the parties cannot reveal and do not desire to share during the
proceedings ensures that more effective results are achieved compared to

the proceedings in the resolution of disputes.

In this study, the main principles of the mediation as a cause of ac-
tion are examined and these principles are reviewed in the context of the
main principles of the labour law. The main aim of the labour law is to
protect workers; therefore, the advantages and problems arising from the
regulation concerning mediation as a cause of action are explained in this
study. At this stage, it is concluded that it is highly important that medi-
ators are entitled to deliver a solution when the parties cannot come up
with a solution, and that active role of the mediators will contribute to
the process in terms of the principle of the protection of vulnerable con-
sidering the basic principles of the labour law, and that since 2018 when
mediation was entered into force as a cause of action, the mediation has
produced successful results considering the statistics and the case load of

the labour courts.

Key words: Mediation, mediation as a cause of action, mandatory me-

diation, voluntary mediation, mediation in labour court proceedings
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ARABULUCULUKTAUZMANLIK
-OZELLIKLE IS HUKUKUNDA
UZMANLIK UZERINE DUSUNCELER-

Dr. Ogr. Uyesi Canan UNAL ADINIR*

Ozel hukuk uyusmazliklarinda arabuluculuk ile 2012 yilinda 6325 sa-
yili Hukuk Uyusmazliklarinda Arabuluculuk Kanunu'nun' (HUAK) yiiriir-
lige girmesiyle birlikte tanigmamiza ragmen arabuluculugun tlkemizdeki
milady, 1 Ocak 2018 olarak diisiiniilebilir. Zira, 7036 sayili s Mahkemeleri
Kanunu'nun® (IMK) is uyusmazliklarinda arabuluculugu dava sart haline
getiren hiikiimleri bu tarihte yiriirliige girmis ve is uyusmazliklarinin bi-
yik bolimiinde mahkemeye bagvuru 6ncesinde arabulucuya miiracaat zo-
runlulugu gelmistir. Bunun sonucunda da, Tirk hukukgu, “yeni meslegi”

arabuluculugu is uyusmazliklari ile 6grenmistir.

HUAK'de arabuluculuk tanimlanirken “uzmanlk egitimini almug
olma” unsuruna yer verilmistir (m. 2/1,b). 12 Ekim 2017 tarih ve 7036 sa-
yili IMK ile HUAK ’ye eklenen m. 6/3 hitkmii uyarinca Arabuluculuk Daire
Bagkanligina, arabulucularin uzmanlk alanlarini ve uzmanhga iligkin usul
ve esaslari belirleme yetkisi verilmistir. Kanun degisikliginden bir ay sonra
-2017 yilinin Kasim ayinda- Arabuluculuk Daire Bagkanliginin resmi inter-
net sayfasinda “Is Hukukunda Uzman Arabuluculuga Iliskin Usul ve Esas-

lar” kamuoyuna duyurulmustur®.

Bu duyurunun ardindan, Tirk hukukgunun 2012 yilinda tanistigs,
2018 yilinda is uyusmazliklar ile yakindan tanidig arabuluculukta artik

uzmanlagma baglamistir. Onceleri 24 saat (8 saat teori+16 saat uygulama)

*  Marmara Universitesi Hukuk Fakiiltesi Is ve Sosyal Giivenlik Hukuku Anabilim Dali
Ogretim Uyesi, ORCID: 0000-0003-3783-5637.
1 RG22.06.2012,28331.

2 RG25.10.2017,30221.

Konuya iligkin kamuoyu duyurusu bulunmakla birlikte duyurunun igerigine erigim
saglanamamaktadir,  https://adb.adalet.gov.tr/duyurular/2017/kasim/ishukuku
siteuzmanlik.pdf (Erigim tarihi: 15.10.2020).
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olan ardindan 15 Ocak 2020 tarihli duyuru* ile 36 saate (18 saat teori+18
saat uygulama) ¢ikarilan Is Hukukunda uzmanlik egitimi, ciddi talep gér-
miis ve bugiin itibariyle I Hukukunda uzman olmayan arabulucu nere-
deyse kalmamigtir. UYAP Arabuluculuk Portal'indan 15.10.2020 tarihinde
edinilen verilere gére, 6rnegin Istanbul Anadolu Arabuluculuk Biirosuna
kayith arabulucu sayisi ihtiyari arabuluculuk i¢in 1010, ticari arabuluculuk

i¢in 1123, dava sart1 olan ig hukuku arabuluculugu i¢in 936'dur®.

Giiniimiizde Is Hukuku “uzmani” olmayan arabulucu neredeyse kalma-
mugtir. Herkesin Is Hukuku “uzmani” oldugu bir tabloda ise, uzmanhgmn Is
Hukuku bakimindan gergekten ayirt edici oldugunu soylemek gii¢lesmekte-
dir®. Nitekim, egitimlerin icerigi ve yontemi de gereken uzmanlagmay sagla-
maya imkan vermemistir. Iy Hukukunda uzmanlik egitimleri, arabulucularin
onceki mesleki tecriibeleri ve akademik ¢aligmalar dikkate alinmadan tek tip
olarak planlanmus ve verilmistir. Ornegin, Is Hukuku alaninda profesér ile S
yillik mesleki kidemini yeni tamamlamis ancak is hukukunda tecriibesi bu-
lunmayan bir avukatin ayn1 uzmanlik egitimi almasi mecbur kilinmugtir. Pro-
fesor, egitim almadan uzman olarak degerlendirilmezken tecriibesiz avukat,
sadece 36 saat (hatta dnceleri 24 saat) eitim ile uzman olarak kabul edilmek-

tedir. Bunun isabetli oldugunu savunmak miimkiin degildir.

Hukukumuzda sadece is uyusmazliklarinda arabuluculuk dava sar-
t1 degildir. 1 Ocak 2019 tarihi’ itibariyle ticari uyusmazliklar ve 28 Tem-
muz 2020 tarihi® itibariyle tiiketici uyusmazliklarinda arabuluculuk dava
sart1 haline gelmistir. Dolayisiyla, bagka hukuk alanlarinda da arabulucu-
luk uygulamasi yayginlagmugtir. Nitekim, 19.12.2019 tarihine kadar dava
sart1 arabuluculuk kapsaminda ticari uyusmazliklarda 146.413 arabulucu

gérevlendirmesi yapilmigtur®.

4 Konuya iligkin kamuoyu duyurusu bulunmakla birlikte duyurunun igerigine erigim

saglanamamaktadir, https://adb.adalet.gov.tr/link/ishukuku.pdf (Erisim tarihi:
15.10.2020).

S Arabuluculuk portalina kisisel hesabimdan girilerek erisilmistir, https://arabulucu.

uyap.govitr/ (Erisim tarihi: 15.10.2020).
6 Alan, Levent: “Tkinci Yilinda Dava Sart1 Arabuluculuk Alaninda Gelismeler ve One-
riler”, Sosyal Giivenlik Dergisi, 2020, C. 10, S. 1, 6.

7 6102 sayih Tiirk Ticaret Kanunu m. 5/A hitkmi, gegici m. 12.
6502 sayili Tiiketicinin Korunmas: Hakkinda Kanun m. 73/A hitkmii, gegici m. 2.

9 Bkaz. adb.adalet.gov.tr/Sayfalar/istatistikler/istatistikler/ticaridavasarti.pdf
(Erigim tarihi: 15.10.2020).




Arabuluculugun Gelecegi Sempozyumu

UYAP Arabuluculuk Portal'ndan edinilen verilerden de anlagildig: tize-
re, ticari uyusmazliklarda (ve de tiiketici uyusmazliklarinda) arabuluculuk
yapabilenlerin sayisi, is uyusmazliklarindaki arabuluculara nazaran ¢ok daha
fazladir. Bunun sebebi, ticari uyusmazlik ve tiiketici uyugmazliklarinda daha
fazla uzman arabulucunun olmasi degil, aksine bu alanlarda uzmanlik egitim-
lerinin baglamamis olmas: yiiziinden sicile kayith arabulucularin tamaminin
bu alanlarda arabuluculuk yapabilmelerine imkan verilmesidir. Ancak arabu-
luculuk igin “uzmanhk egitimi alma” kosulunun zorunlu bir kanuni unsur ol-
dugu dikkate alindiginda, ticari uyusmazhk ve tiketici uyusmazliklarda uz-

manlagmanin, gok huizh bir sekilde gerceklestirilmesi zaruridir.

Ticari uyusmazliklar ve tiiketici uyusmazliklar1 yaninda UYAP Ara-
buluculuk Portal incelendiginde, “uzmanlik egitimi alma” kogulunun ih-
tiyari arabuluculukta da aranmadig) tespit edilmistir. Gergekten de siste-
me kayith arabulucular, higbir uzmanlik egitimleri olmasa dahi ihtiyari
arabulucu olarak gorev yapabilmektedirler. Bu serbestinin is uyusmazlik-
larinda dahi var olmasi, kanuna aykiridir. Her ne kadar, HUAK'de sici-
le kayitl arabuluculardan dava sart1 olarak arabuluculugu diizenleyen m.
18/A hikkmii uyarinca arabuluculuk yapmak isteyenlerin uzmanlk alan-
larinin da belirlenerek Daire Bagkanlhiginca listelenecegi belirtilmis olsa
da, HUAK nin 2. maddesinde arabuluculuk tanimlanirken ihtiyari ya da
dava sart1 olan arabuluculuk bakimindan bir ayrim gézetilmeksizin “uz-
manlik egitimi alma” unsuruna yer verilmistir. Yine HUAK nin 6. madde-
sinde Daire Bagkanligina uzmanlk alanlarini ve uzmanliga iliskin usul ve
esaslar1 belirleme yetkisi taninirken bu yetki dava sart1 olan arabuluculuk
ile simirlandirilmamigtir. Daire Bagkanliginca usul ve esaslar belirlenirken
ihtiyari ve dava sarti olan arabuluculuk bakimindan bir fark gozetilme-
digi; sadece egitim konular: arasinda dava sart1 olan arabuluculuga 6zel
olarak yer verildigini de belirtmek gerekir. Dolayistyla, UYAP Arabulu-
cu Portal’'inda ihtiyari arabuluculuk bakimidan uzmanlik egitimi kosu-
lunun aranmamasi kanuna, Daire Bagkanliginca belirlenen usul ve esasla-

ra aykiridir; en kisa siirede diizeltilmesi gerekir.

Daire Baskanliginin resmi sayfasinda 28 Eyliil 2020 tarihinde Is Hu-
kuku diginda uzmanlik egitimlerine iliskin bir duyuru yayimlamigtir. Bu

duyuruda is uyusmazliklari digindaki alanlar bakimindan arabulucularin
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egitim ve tecriibelerine gore farklilagan uzmanlik egitimleri planladigini or-
taya konmugtur. S6z edilen duyuruya gore, Ticaret Hukuku, Tiiketici Hu-
kuku yaninda Banka ve Finans Hukuku, Sigorta Hukuku gibi 6zel uzman-
lik alanlarinda egitim kisa ve uzun siireli olarak ikiye ayrilarak verilecektir.
Ayni duyurudan Is Hukuku bakimindan ise béyle bir zamansal farklilagma
anlagilamamakta ve bu durum anlamlandirilamamaktadir. Belirtelim ki, tl-
kemizde arabuluculuk pratiginin Is Hukuku ile kazanilmasi, egitimler ba-
kimindan farkhilasma 6ngérilmemesini hakli kilamaz. Zira, egitimler mev-
cut uzman arabulucular i¢in degil, uzmanlik kazanmak isteyen arabulucular
i¢indir. Dolaysiyla, 28 Eyliil 2020 tarihli duyurunun revize edilmesi ve Is
Hukuku bakimindan da arabulucularin egitim ve tecriibelerine gére uz-
manlik egitimi gesitlendirilmelidir. Yine is hukuku genel uzmanlik alani ya-
ninda is hukukunda arabuluculuk hizmetinde uzmanhgin katki saglayacag

ozel alanlar da belirlenmelidir!®.

Anahtar kelimeler: Uzmanlik, uzmanlk egitimi, is uyusmazligy, tica-
ri uyusmazlik, tiiketici uyusmazligy, ihtiyari arabuluculuk, dava sart1 arabu-

luculuk

10 Benzer yonde, Akin, Ikinci Yilinda, 6.



EXPERTISE INMEDIATION - ESPECIALLY
THOUGHTS ON EXPERTISE IN LABOUR LAW-

Although in the private law disputes, we met mediation in 2012 with
the enactment of the Law about Mediation in Legal Disputes no. 6325, the
turning point is for the practice of mediation can be considered as January
1, 2018. Since the provisions of the Labour Courts Law no. 7036 regulat-
ing mediation as a cause of action for most of the labour disputes entered
into force on this date. As a result, the Turkish jurist learned the “new pro-

fession” mediation through labour disputes.

While defining mediation in the Law no. 6325, the element of “having
received specialist training” is included (Art. 2/1, b).

In accordance with the Article 6/3 added to the law through Law no.
7036 and dated October 12,2017, the Mediation Department is entitled to
determine the areas of expertise of the mediators and the procedures and
principles regarding the expertise. Just one month later, the “Procedures
and Principles on Expert Mediation in Labour Law” was announced to the

public on the official website of the Mediation Department®.

Following this announcement, the Turkish jurist started to specialize in
mediation. Specialization training in Labour Law was previously 24 hours (8
hours of theory + 16 hours of practice) and then increased to 36 hours (18
hours of theory + 18 hours of practice) with the announcement dated Jan-
uary 15, 2020. Demand for specialization training in Labour Law has been
intense as of today. As a result, there are almost no mediators who are not
experts in Labour Law. According to the data obtained from UYAP Medi-
ation Portal on October 15, 2020, the number of mediators registered with
the Istanbul Anatolian Mediation Office is 1010 for voluntary mediation and

1123 for commercial mediation and 936 for the mediation in labour law*.

1 Official Gazette 22.06.2012, 28331.
0G25.10.2017, 30221.

https://adb.adalet.gov.tr/duyurular/2017 /kasim/ishukuku/siteuzmanlik.pdf (Ac-
cess date: 15.10.2020).

4 Accessed through my personal account, https://arabulucu.uyap.gov.tr/ (Access
date: 15.10.2020).
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Nowadays, there are almost no mediators who are not “experts” in La-
bour Law. In case that everybody is an “expert” on Labour Law; it is hard to

say that expertise is really distinctive®.

Also, the content and method of the training are not suitable for the spe-
cialization required. Specialization training in Labour Law has been planned
in a uniform manner, without taking into account the prior professional ex-
periences and academic studies of the mediators. For example, a lawyer who
has just completed 5 years of professional seniority but has no experience in
labour law and a professor in the field of Labour Law are obliged to receive
the same specialized training. While a professor is not considered an expert
without such training, an inexperienced lawyer will be accepted as a special-

ist with only 36 hours (previously 24 hours) training.

In the Turkish law, mediation is not a cause of action for only labour
disputes. As of January 1, 2020, for the commercial disputes® and as of July
28, 2020 for the consumer disputes’ mediation became a cause of action.
Therefore, the practice of mediation has become widespread in other areas
of law. For example, there are 146.413® mediation folders about commer-

cial disputes reported until 19 December 2019.

As per the data obtained from UYAP Mediation Portal, the number
of people who can mediate in commercial disputes (and also in consumer
disputes) is much higher than the mediators in labour disputes. The reason
is not that there are more specialist mediators in commercial disputes and
consumer disputes. Since the specialist training in these areas has not start-
ed, all registered mediators are allowed to mediate in these areas. However,
considering that the requirement of “receiving specialist training” for me-
diation is a mandatory legal element, it is essential to specialize in commer-

cial and consumer disputes very quickly.

S Akan, Levent: “Tkinci Yilinda Dava Sart1 Arabuluculuk Alaninda Gelismeler ve One-
riler”, Sosyal Giivenlik Dergisi, 2020, C. 10, S. 1, 6.

By Law no. 7155 added to Turkish Commercial Law no. OG 19.12.2018, 30630.
By Law no. 7251 added to the Law no. 6502, OG 28.07.2020, 31199.

https://adb.adalet.gov.tr/Sayfalar/istatistikler/istatistikler/ticaridavasarti.pdf (Ac-
cess date: 15.10.2020).
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It is also determined that the requirement of “receiving specialist
training” was not sought in voluntary mediation. It contradicts the law,
because such requirement is included without any discrimination in
terms of mediation, which is an optional or legal requirement in Article 2
of the Law no. 6325.

An announcement has been published on the official page of the
Mediation Department on September 28, 2020 regarding specialization
trainings other than Labour Law. In this announcement, it was revealed
that in terms of areas other than labour disputes, the mediators plan spe-
cialty trainings that differ according to their training and experience. Ac-
cording to the aforementioned announcement, the training will be divid-
ed into short and long-term courses in Commercial Law, Consumer Law,
and some special areas of expertise such as Banking and Finance Law and
Insurance Law. However, for the Labour Law training, such a temporal
differentiation is not announced. This is not consistent. Thus, the an-

nouncement should be revised.
Keywords: Expertise, specialization training, labour dispute, com-

mercial dispute, consumer dispute, voluntary mediation, mediation a

cause of action



I. Oturum | 14 Kasim 2020

KAYNAKCA

Akan, Levent: “Dava Sart1 Arabuluculuk Sistemine Iliskin Giincel Degerlendirme ve Oneri-
ler”, Cimento Igveren Dergisi, 2019, C. 33, S. S, 8-18.

Akan, Levent: “Ikinci Yilinda Dava Sart1 Arabuluculuk Alaninda Geligsmeler ve Oneriler”,
Sosyal Giivenlik Dergisi, 2020, C. 10, S. 1, 1-18.

Alpagut: Giilsevil: “Is Mahkemeleri Kanunu Tasar1 Taslag: ile Bazi Kanunlarda Degisiklik
Yapilmasina Dair Kanun Tasar1 Taslaginin Degerlendirilmesi’, s Mahkemeleri Kanunu
Tasarisi Taslaginin Degerlendirilmesi, Is Hukuku ve Sosyal Giivenlik Hukuku Dernegi
40. Y1l Uluslararast Toplantist (ed. Kiibra Dogan Yenisey), Istanbul: Tiirkiye Isveren
Sendikalar1 Konfederasyonu, 2016.

Astarli, Muhittin: “7036 Sayih Is Mahkemeleri Kanunu'nun 4857 Sayili s Giivencesi Hii-
kiimlerinde Ongérdiigii Degisikliklerin Degerlendirilmesi”, Sicil Is Hukuku Dergisi,
2017, S. 38, 40-53.

Asci, Mehmet Saim: “Zorunlu Arabuluculuk Uygulamasimin Olumlu ve Olumsuz Yonleri”,
Uluslararast Hukuk ve Sosyal Bilim Arastirmalart Dergisi, 1 (2),2019, 80-91.

Bakarci, Kadriye: “Alternatif Bir Uyusmazhik Céziim Yolu (Arabuluculuk) Araciligiyla “Al-
ternatif” I Hukukuna Dogru’, Tiirkiye Barolar Birligi Dergisi, S. 140, 2019, 355-392.

Canbolat, Talat: “Is Hukuku Bakimindan Arabuluculuk’, Arabuluculugun Geligtirilmesi Ulus-
lararas: Sempozyumu (ed. Ersin Erdogan), 6-7 Aralik 2018, Ankara: Ankara Yildirim
Beyazit Universitesi, 2019, 95-109.

Cigek, Mustafa: [s Hukukunda Zorunlu Arabuluculuk, Ankara: Segkin, 2019.
Cil, Sahin: Is Uyusmazliklarinda Arabuluculuk, Ankara: Yetkin, 2018.

Ekmekgi, Omer: “Hocayla I Yargis1 Uzerine Sohbet”, Istanbul Universitesi Hukuk Fakiilte-
si Mecmuast, Prof. Dr. Fevzi $ahlanan'a Armagan, 2016, C. LXXIV, Ozel Say1, 371-380.

Ekmekgi, Omer/Ozekes, Muhammet/Atali, Murat/Seven, Vural: Hukuk Uyusmazliklarin-
da Arabuluculuk, Istanbul: On iki Levha, 2019.

Giizel, Ali: “Is Mahkemeleri Kanunu Tasarist Taslagi Hakkinda Bazi Aykur1 Diisiinceler!...,
Caligma ve Toplum Dergisi, 2016, S. 3, 1131-1146.

Kaplan, Yavuz: “Arabuluculuk ve Tirk Hukuk Uyusmazliklarinda Arabuluculuk Kanunu
Tasarisina Elestirel Bir Bakis”, Milletlerarast Hukuk ve Milletlerarast Ozel Hukuk Biilteni,
2008, C. 28, S.1-2, 115-146.

Kar, Bektas: Is Yargilamasi Usulii, Ankara: Yetkin, 2019.

Kome Akpulat, Ayse: Is Mahkemelerinde Yargilamanin Ozellikleri, Istanbul: On Iki Levha,
2018.

Mutlay, Faruk Baris: “Is Hukukunda Zorunlu Arabuluculuk’, Is Hukukunda Geng Yakla-
stmlar ITT (ed. Tankut Centel), Istanbul: On Tki Levha, 2018, 23-174.

Odaman, Serkan/Karag¢ép, Eda: “Is Hukukunda Zorunlu Arabuluculuk Miiessesesinin
Bugiinii ve Gelecegine iliskin Genel Bir Degerlendirme”, Sicil Is Hukuku Dergisi, 2018,
S.39,44-61.

Odaman, Serkan/Kara¢dp, Eda: “Is Mahkemeleri Kanunu Tasar1 Taslaginda Ongériilen
Zorunlu Arabuluculuk Miiessesesi’, Sicil Is Hukuku Dergisi, 2016, S. 35, 51-6S.

Ozmumcu, Seda: “Kargilagtirmali Hukuk ve Tiirk Hukuku Agisindan Zorunlu Arabulucu-
luk Sistemine Genel Bir Bakus”, Istanbul Universitesi Hukuk Fakiiltesi Mecmuast, 2016,
C.LXX1V, S. 2, 807-842.



Arabuluculugun Gelecegi Sempozyumu

Ozveri, Murat: “Is Mahkemeleri Kanunu ve Zorunlu Arabuluculuk Uygulamalarr’, Calisma
ve Toplum Dergisi, 2020, S. 65, 917-938.

Soyer, Polat: “Yeni Is Mahkemeleri Kanunu ile Getirilen Bazi Diizenlemeler Hakkinda Ge-
nel Bir Degerlendirme”, Legal ISGHD, C. 15, S. 57,2018, 21-46.

Tanriver, Sitha: “Dava Sarti Arabuluculuk Uzerine Baz1 Diisiinceler”, Tiirkiye Barolar Birligi
Dergisi, 2020, S. 147, 112-142.

Yagcioglu, Kaan Muharrem: “Yeni Is Mahkemeleri Kanunu Uyarinca Arabuluculuk ve Ara-
buluculugun I Yargilamasina Etkileri”, Dokuz Eyliil Universitesi Hukuk Fakiiltesi Dergi-
si, 20 (2),2018, 457-486.

Yildirim, Ferhat: “Tirk Hukuk Sisteminde Alternatif Bir Coziim Yolu Olarak Arabulucu-
luk”, International Journal of Social Sciences and Education Research, 2 (3), 2016, 748-
762.






ISUYUSMAZLIKLARINDAARABULUCULUK
ANLASMA TUTANAKLARININ iRADE FESADI
BAGLAMINDA DEGERLENDIRILMESI

Dr. Ogr. Uyesi Hasan KAYIRGAN*

7036 sayili Is Mahkemeleri Kanunu uyarinca Kanuna, bireysel veya
toplu is sozlesmesine dayanan isci veya igveren alacag: ve tazminati ile ige
iade talebiyle acilan davalarda, arabulucuya bagvurulmus olmas: dava sart:
olarak kabul edilmistir. Bu kapsamda arabuluculuk zorunlu bir agama ola-
rak 6ngorildigiinden dava agmadan 6nce taraflar dava edilecek uyusmaz-
lig1 6ncelikle tartisma imkani bulmaktadir. Alternatif bir ¢6ziim yolu olan
arabuluculuk faaliyetinin anlagma ile sonuglanmas: halinde de taraflar ve
avukatlari ile arabulucunun birlikte imzaladiklar1 anlagma belgesi, icra edi-
lebilirlik serhi aranmaksizin ilam niteliginde belge sayilir. Ancak arabulucu-
luk uygulamasinin is hukuku uyusmazliklarinda da etkin bir ¢6ziim olup ol-

madig1 da degerlendirilmesi gereken bir konudur.

Is Hukukunun temel prensibi, isci ile isveren arasindaki giicler ayri-
ligin1 bertaraf etmek amaciyla iscinin igveren kargisinda etkin bir sekilde
korunmasinin saglanmasidir. Bundan hareketle taraflar arasinda dengenin
saglanmasi amaglanmis ve isciyi koruyan hitkiimler getirilmistir. Hassas
denge de (kamu diizeni) gozetilerek emredici hiikiimler ile isciler lehine
uygulamalar gelistirilmistir. Bu konuda 6098 say1ili Tiirk Bor¢lar Kanunu ile
diizenlenen ibraname uygulamasindaki isci lehine iyilestirici hiikiimler ol-
dukga belirleyicidir. Zira 6098 sayili TBK.nda ibra sézlesmesi genel olarak
132. madde ile diizenlenmis ve borcu doguran islem kanunen veya taraflar-
ca belli bir sekle bagli tutulmus olsa bile borcun taraflarin sekle bagh olmak-
s1zin yapacaklari ibra sézlesmesiyle tamamen veya kismen ortadan kaldiri-
labilecegi hitkiim altina alinmigtir. Ancak m. 420 uyarinca isgiler igin ibra
hitkiimleri ayrica degerlendirilmis ve ibranamenin gegerlilik kosulu ola-

rak isci alacaklarinin banka araciligiyla tam olarak 6denmesinin ardindan

Gaziantep Universitesi Hukuk Fakiiltesi, Is ve Sosyal Giivenlik Hukuku Anabilim
Dali Ogretim Uyesi, ORCID: 0000-0003-2227-745X.
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diizenlenmis olmasi aranmustir. Buna gore de iscinin alacaginin tam olarak
6denmedigi halde, ibraname makbuz niteligi tagir. Bu durumda is¢i hak ka-
zanilan gergek tutari isverenden isteme hakkina sahip olur. S6z konusu hal-
de de belgenin makbuz niteligi tagtyabilmesi 6demenin banka araciligiyla
yapilmasi kosuluna bagh tutulmustur. Goérildigi tizere 6098 sayilh TBK.

ile ibraname is¢ilik alacaklar1 yoniinden tam ifa halini almugtur.

Uygulamada hak ve alacaklarin tam ve noksansiz yapilmasi geregi-
nin igveren tarafinda zorluklar yarattig1 bilinmektedir. Ibranameye iliskin
hikiimler ile iscilik alacaklarina biiyiik ol¢iide ulagilmas: amaglanmustir.
Durum bdyle olmakla birlikte arabuluculuk anlagma tutanaklari ile ibra-
name hiikiimlerinin islevini yitirmesi ihtimal dahilindedir. Isciler arabu-
luculuk agamalarinda yaptiklar: anlagmalar ile uzun yargilama safthalarin-
dan kurtulmakta ve alacaklarina hizli bir gekilde kavugmaktadir. Ancak
diger taraftan bu yontemin uygulanmas: ile iscilik haklarinin 6ziine za-
rar verilmesine de firsat taninmamalidir. Nitekim sirf mevcut borglarini
6deyebilmek maksadiyla arabuluculuk asamasinda iggilerin alacaklarinin
biytik bir kismindan vazgectikleri gorilmektedir. Hatta isciler talep ede-
bilecegi alacak miktarini tam olarak bilmediginden sézii gegen asamada
yapilan anlagmalarla bir takim magduriyetler de yasamaktadir. Iste arabu-
luculuk faaliyetlerinin etkin bir sekilde yiiriitilmesinden bahsedebilmek
i¢in bu tiir hak kayiplarinin da 6niine ge¢mek gerekir. Bunun i¢in de irade

fesadi hitkiimlerinin ele alinmasi garttir.

Ogretide Anayasa Mahkemesinin 10.07.2013 tarihli kararinda belir-
tildigi tizere arabuluculuk tutanaklarina kars1 agir1 yararlanma olgusunun
ileri stiriilebilecegi de belirtilmigtir. Bu kapsamda 6098 sayili TBK.da m.
28 uyarinca gabin —agir1 yararlanma- hitkiimlerinin de incelenmesi 6nem
tasimaktadir. Bahsi gecen maddede “Bir sézlesmede karsilikli edimler ara-
sinda agik bir oransizlik varsa, bu oransizlik, zarar gorenin zor durumda
kalmasindan veya disiincesizliginden ya da deneyimsizliginden yararla-
nilmak suretiyle gergeklestirildigi takdirde, zarar goren, durumun ozelli-
gine gore ya sozlesme ile bagh olmadigini diger tarafa bildirerek ediminin
geri verilmesini ya da sézlesmeye bagh kalarak edimler arasindaki oransiz-

ligin giderilmesini isteyebilir” hitkmii 6ngorilmiistiir. Burada da anlagma
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tutanaklarinda kararlagtirilan tutarlarin acik oransizlik olusturup olugtur-

madig titizlikle incelenmelidir.

Acik oransizliktan bahsedebilmek i¢cin bu miktarin nasil belirlenmesi
gerektigi konusunda somut bir tespit yapmanin giigliigii ortadadir. Bu ko-
nuda Yargitay’in hakkaniyet indirimi konusundaki % 50 oranin hakkin 6zii-
ne zarar verdigine yonelik kararlar1 yol gostericidir. Buna gére is¢inin hak-
kinin yarisindan daha fazla bir oranda vazgectigi tutarlarin gabin hitkiimleri

uyarinca denetlenmesi miimkiin olabilir.

Adalet Bakanlig1 tarafindan hazirlanan yargi reformu stratejisinde de
arabuluculugu etkin bir sekilde yuritilmesi amag¢lanmistir. Bu dogrultu-
da arabuluculukta uzmanlagmanin saglanacag ifade edilmistir. Yine arabu-
luculugun etkin bir sekilde yiiriitillmesi amaciyla adli yardim hizmetlerinin
de giiglendirilecegi vurgulanmistir. Yarg: reformunda belirtilen ilkeler na-
zara alindiginda 6zellikle arabuluculukta adli yardim hizmetinin daha etkin
hale getirilmesi bir gereklilik olarak karsimiza ¢ikmaktadir. Bunun yaninda
arabuluculukta uzmanhgin saglanmast igin 6zellikle 6zerk bir arabuluculuk
kurumunun hayata gecirilmesi de bu tiir ¢ekincelerin ortadan kalkmasina

hizmet eder mahiyettedir.

Anahtar kelimeler: Is Uyusmazhiklari, Arabuluculuk, Asir1 Yararlan-

ma, Ibraname, Gegersizlik.






AN EVALUATION OF MEDIATION
AGREEMENT IN REGARDS TO WILL
MISCHIEF IN EMPLOYMENT DISPUTES

Employment Court Act No. 7036 regulates access to court as a
pre-condition to action where parties seek employment receivables and
compensation arising from either employment contracts or collective bar-
gaining agreements. Because mediation is a pre-condition to action, par-
ties have a chance to negotiate their claim before litigation. At the end of
the proceeding, the agreement signed by the parties and their lawyers is as
powerful as a court decision. However, whether mediation is an effective

resolution mechanism need to be evaluated further.

The main principle of employment law is to provide protection for
the weaker parties by eliminating power imbalance between parties of em-
ployment relations. Therefore, employment law involves several principles
which are in favour of employees to protect weaker parties and imperative
provision to keep the balance. Release agreements regulated the Turkish
code of obligation No.6098 are useful determiners. The section 132 of the
Act 6098 says that even if the transaction that causes the debt is bound to a
certain form by law or by the parties, it is stipulated that the debt can be re-
moved completely or partially by the release agreement to be made by the
parties. Nevertheless, the situation is different for employees. That is, as a
validity condition for the release, it is sought that the employee receivables
have been issued after the full payment through the bank. Where employ-
ee receivables are not fully paid, the release is accepted as a receipt. In this
case, the employee has the right to demand the real amount earned from
the employer. Hence, the release has become a full performance in terms of

employment claims with Act No 6098.

In practice, it is known that the satisfying full conditions, rights, and
receivables creates difficulties for employers. With these provisions, it is
aimed that employees can effectively seek their receivables. Having said
that mediation agreements lead to losing the function of release-related

provisions. Although employees are saved from long-lasting employment
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litigation proceedings, this situation involves the risk of losing the essence
of employment rights. It is seen that most of the receivables are abandoned
by employees just to pay the existing debts. Furthermore, just because an
employee does not know how much s(he) will be paid, s(he) also experi-
ences grievances with the mediation agreements. For effective execution
of mediation activities, such loss of rights should also be prevented. In this

context, it is necessary to deal with the provisions of will mischief.

It is stated in the doctrine that the case of excessive utilization can be
claimed in line with the justification of the Constitutional Court’s decision
about mediation agreement and dated 10.07.2013. The section 28 of the
Act No.6098 that are related to excessive utilization states that “if there is a
clear disproportion between the mutual acts in a contract, if this dispropor-
tion is realized by taking advantage of the hardship of the injured person or
his thoughtlessness or inexperience, the injured person must notify the other
party that he is not bound by the contract, depending on the nature of the sit-
uation or may request the elimination of the disproportion between the acts
by sticking to the contract” This provision requires to carefully investigate

whether there is an apparent disproportion in the agreement.

It is obvious that it is difficult to make a concrete determination on how
this amount should be determined in order to speak of clear disproportion. In
this regard, the decisions of the Supreme Court regarding the equity reduc-
tion of 50% are indicative of damaging the essence of the right. Accordingly, it
should be possible to inspect the amount that the worker gives up more than

half of his right in accordance with the provisions of the excessive utilization.

In the judicial reform strategy prepared by the Ministry of Justice, it
is aimed to carry out mediation effectively. Accordingly, it was stated that
specialization in mediation would be achieved. It was also emphasized that
legal aid services would be strengthened in order to carry out mediation
effectively. Considering the principles stated in the judicial reform, it is a
necessity to make the legal aid service effective, especially in mediation. In
addition, the establishment of an autonomous mediation institution in or-

der to ensure expertise in mediation also serves to eliminate such concerns.

Keywords: employment disputes, mediation, undue influence, release

agreements, invalidity.
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ISUYUSMAZLIKLARINDA
ARABULUCULUKUYGULAMASININ
SOSYAL GUVENLIK iISLEMLERINE
ETKIiSI VEYASANAN SORUNLAR

Dr. Ogr. Uyesi Mehmet BULUT*

7036 sayili I Mahkemeleri Kanunu ile 2018 tarihinde yiiriirlige gir-
mek iizere 4857 sayili Is Kanunu geregince bireysel veya toplu is sozles-
mesinden kaynaklanan isci ve igveren alacak ve tazminat ile ige iade talep-
lerinde dava agilmadan 6nce arabulucuya bagvurulmas: dava sart1 olarak
getirilmistir. Arabuluculugun en 6nemli araglarindan birisi ise anlagma bel-
geleridir. Nitekim isci ve igveren arasinda yasanan uyusmazliklar sonucun-
da yuritilen arabuluculuk faaliyeti neticesinde diizenlenen anlagma belge-
leri 6nemli sonuglar dogurmaktadir. Taraflar ve avukatlari ile arabulucunun
birlikte imzaladiklar1 anlagma belgesi, icra edilebilirlik serhi aranmaksizin

ilam niteliginde belge sayilmaktadir.

Arabuluculuk faaliyeti neticesinde diizenlenen anlagma belgesinin ni-
teligi sosyal giivenlik islemleri acisindan da ayr1 bir 6neme sahiptir. Nite-
kim arabuluculuk sayesinde ise iade edilme durumunda sigortaliya gegmige
doniik 6demeler yapilabilmekte ve bu 6demeler neticesinde gegmise do-
niik prim belgelerinin diizenlenmesi ve prim tahakkuklarinin yapilmas: ge-
rekebilmektedir. Bunun yani sira ge¢mise doniik verilecek prim belgeleri
nedeniyle sigorta prim tegviklerinden yasaklanma olup olmayacag: sorunu

ortaya ¢tkmaktadir.

SGK, arabuluculuk anlagma belgeleri ile ilgili ilk resmi goriistinii bir
genel yaziyla ortaya koymustur. SGK tarafindan yaymlanan 58882267
sayili ve 21/11/2017 tarihli Genel Yazida, imzalanan arabuluculuk an-

lasma belgesinin mahkeme karar1 niteliginde sayildigi ve yapilacak

*  Bayburt Universitesi IIBF Maliye Bélimii Ogretim Uyesi, ORCID: 0000-0003-
0157-4906.
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islemlerde mahkeme ilami vasfinda kabul edilerek islem yapilmasi gerek-
tigi belirtilmigtir. Ayn1 goriis SGK’'nin 2020/20 sayil Igveren Iglemleri
Genelgesi'nde tekrarlanmigtir. 2020/20 sayili Genelge’de ayrica, anlagma
belgesi uyarinca sigortali icin verilmesi gereken asil veya ek nitelikteki ay-
lik prim ve hizmet belgelerinin arabuluculuk anlagma belgesinin ilam ni-
teligini kazandigs tarihi takip eden ayimn 23’tine kadar, Kuruma, e-sigorta
kanaliyla gonderilmesi veya kagit ortaminda verilmesi halinde yasal siire-

si iginde verilmis kabul edilecegi belirtilmistir.

Is uyusmazliklar1 nedeniyle yiiriitiilen arabuluculuk faaliyeti sonu-
cunda diizenlenen anlagma belgeleri baz1 sosyal giivenlik islemleri i¢in
dayanak tegkil etmektedir. Bu noktada da karsimiza uygulamaya yo6ne-
lik baz1 sorunlar ¢ikmaktadir. Bu sorunlar ise; anlasma belgelerinde yer
alan ticret ve ticret niteligindeki 6demelerin prime esas kazanca nasil da-
hil edilecegi, iicret ve ticret niteligindeki 6demelerin hangi ayimn kazanci-
na tabi tutulacag: ve anlagma belgesinin istihdam tesvik ve desteklerine

etkisinin nasil olacag: ile ilgilidir.

Genellikle anlagma belgelerinde, belirlenen ve isciye ge¢mise doniik
6denmesi 6ngoriilen 6demelerin timi toplanmakta ve tek kalem halinde
yazilmaktadir. Bu durum da yapilan 6demelerin ne kadarinin prime tabi tu-
tulup tutulmayacag sorununu beraberinde getirmektedir. 2020/20 sayil
Genelge'de arabuluculuk anlagma belgelerinde yapilan 6demelere toplam
olarak yer verilmesi halinde ne sekilde prime tabi tutulacag: hususunda bir
agiklama bulunmamaktadir. Ancak emsal bir uygulama olmas: agisindan,
ikale sozlesmelerinde belirtilen 6demelerde oldugu gibi, anlagma belgele-
rinde yer alan tutarlar i¢in de toplu olarak yazilan 6demelerin tiimiiniin si-

gorta primine tabi tutulmas yerinde olacaktir.

2020/20 sayih Genelge'de, arabuluculuk anlagma belgelerinde yer
alan ve prime esas kazanca tabi tutulmasi gereken 6demelerin hangi ayin
kazancina dahil edilecegine iligkin bir agtklama da bulunmamaktadir. Bu-
rada ise igci alacaklarma iligkin diizenlenen denetim elemani raporlari ve
mahkeme kararlarinda oldugu gibi hareket etmek yerinde olacaktir. Dola-

yisiyla yapilan 6demelerin hangi donemlere ait oldugu anlagma belgesinde
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belirtilmigse o dénemlere ait kazanca; belirtilmemisse akdin fesh edildigi

aymn kazancina dahil edilmesi gerekmektedir.

Arabuluculuk anlagma belgelerinin en 6nemli etkilerinden biri-
si ise sigorta prim tegvikleri ile ilgilidir. Anlagma belgelerinin mahkeme
kararlar1 gibi nitelendirilmesi ve prim belgesinin takip eden aymn 26’sin-
dan sonra igverence verilmesi halinde isverenlerin sigorta prim tegvikle-
rinden yasaklanmalar1 ve hatta ge¢miste yararlandiklar: tegvikleri faiziyle
geri 6demeleri s6z konusu olabilecektir. Ancak gerek yasal diizenlemeler-
de gerekse de Sosyal Giivenlik Kurumu tarafindan ¢ikartilan genelgeler-
de bu konuya iligkin bir agiklama bulunmamaktadir. Buna karsin bir ge-
nel yazida ve Sigorta Primleri Genel Miudiirligi'ntin bir goriis yazisinda
ise bu durumlarda yasaklama isleminin yapilmasi ve ge¢miste yararlani-

lan tegviklerin faiziyle iadesi 6ngorilmiistiir.

Kanaatimizce ilam niteliginde sayilma hususu is¢inin arabuluculuk fa-
aliyeti neticesinde ortaya ¢ikan alacaklarinin tahsil edilmesi agisindan geti-
rilmig bir diizenlemedir. Bunun digindaki bir yorum kanun metni lafzinin
genis yorumlanmasina ve arabuluculuk faaliyetinin amaci diginda istenme-
yen sonuglara sebebiyet vermesine neden olacaktir. Nitekim sigorta prim
tesviklerinden yasaklanma halleri dikkatlice incelendiginde goriilecektir ki
hepsinde igverenin istegi disinda Sosyal Giivenlik Kurumu tarafindan tes-
pit edilme veya haberdar olma durumlar s6z konusudur. Bu itibarla ara-
buluculuk faaliyeti ve belgesini bu sekilde nitelendirmek dogru olmaya-
caktir. Arabuluculukta, ortada verilen bir yargi karar1 veya diizenlenmis bir
rapor yokken igveren ve is¢i anlagmakta ve bu anlagma neticesinde igveren
kendiliginden prim belgelerini Sosyal Giivenlik Kurumu’na vermektedir.
Bu sebeple sigorta prim tesvikinden yasaklanma da dogru degildir. Ayri-
ca uygulamanin bu sekilde yiiriitiilmesi halinde, bazi isverenlerin bu yapti-
rimla muhatap olmamak adina anlagma belgesini imzalamaya yanagmama-
st muhtemeldir. Oyle ki igverenin anlagmaya yanasmadigi durumlarda isci
is mahkemesine bagvursa bile, mahkeme kararinin kesinlesmesinden 6nce
mubhtasar ve prim hizmet beyannameleri isveren tarafindan verilmesi duru-
munda, kendiliginden verilmis kabul edilmekte ve tesvikten/destekten ya-

saklanma s6z konusu olmayacaktir. Bu sebeplerle Sosyal Giivenlik Kurumu
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tarafindan Arabuluculuk Daire Bagkanlig: ile koordineli bir sekilde konu-
nun yeniden ele alinmasi ve konuyu aydinlatici en azindan Genelge niteli-

ginde bir diizenleme yapmasi yerinde olacaktur.

Anabhtar kelimeler: Arabuluculuk, Alternatif Uyusmazlhik Coziimi, Si-
gorta Prim Tegvikleri, Anlagma Belgesi, Mahkeme Karar1



MEDIATION IN LABORDISPUTES AND ITS
EFFECT ON SOCIAL SECURITY PROCEDURES

As of 2018, with the Labor Courts Law No.7036, it has been brought
as a condition of lawsuit to apply to a mediator before filing a lawsuit for
money claims, compensation and reemployment claims between the em-
ployee and the employer arising from employment contracts. One of the
most important tools of mediation is agreement documents. As a matter of
fact, the agreement documents issued as a result of the mediation activities
carried out as a result of the disputes between the employee and the em-
ployer have important results. The agreement document signed by the par-
ties and their attorneys and the mediator is considered as a court decision

without seeking enforceability.

The nature of the agreement document issued as a result of media-
tion activity is of particular importance in terms of social security proce-
dures. As a matter of fact, retrospective payments can be made to the in-
sured due to reinstatement through mediation. In addition, retrospective
premium documents may need to be issued and premium accruals due
to these payments. In addition, the problem of prohibition from insur-
ance premium incentives arises due to the premium documents to be giv-

en retrospectively.

The SSI presented its first official opinion on mediation agreement
documents in a general letter. In the General Letter numbered 58882267
and dated 21/11/2017 published by the SSI, it was stated that the signed
mediation agreement document was considered as a court decision and
that the proceedings should be accepted as a court order. The same opinion
was repeated in the SSI's Employer Transactions Circular No. 2020/20. In
addition, in the Circular No. 2020/20, it is stated that if the premium docu-
ments required to be given to the insured in accordance with the agreement
document are issued until the 23rd of the month following the date when
the mediation agreement document becomes a verdict, it will be deemed

to be given within the legal period.
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Agreement documents issued as a result of mediation activities consti-
tute a basis for some social security transactions. At this point, some prac-
tical problems arise. These problems are as follows: (1) How will the pay-
ments in the form of wages and fees included in the agreement documents
be included in the earning based on the premium? (2) Payments in the form
of wages and fees will be subject to the earnings of which month? (3) How

will the agreement document affect employment incentives and supports?

Generally, all payments agreed to be paid retrospectively to the worker
are collected and written in a single item in the agreement documents. This
situation brings with it the problem of whether the payments made will be
subject to premium or not. In the Circular numbered 2020/20, there is no
explanation as to how the payments made in the mediation agreement doc-
uments are included in total. However, in order to be a precedent practice,
it would be appropriate to subject all payments written collectively to insur-
ance premium for the amounts included in the agreement documents, as in

the payments specified in the termination agreements.

In the Circular numbered 2020/20, there is no explanation as to
which month’s earnings will include the payments in the mediation agree-
ment documents. Here, it would be appropriate to act as in the inspector
reports and court decisions regarding the employee claims. Therefore, if
the periods of the payments are specified in the agreement document, the
earnings of those periods; If not specified, it must be included in the in-

come of the month in which the contract was terminated.

One of the most important effects of agreement documents is re-
lated to insurance premium incentives. If the agreement documents are
qualified as court decisions, employers may be banned from insurance
premium incentives and even repay the incentives they used in the past
with interest. However, neither in the legal regulations nor in the circu-
lars issued by the Social Security Institution, there is no explanation on
this issue. On the other hand, in a general letter and in an opinion letter
of the General Directorate of Insurance Premiums, it is stipulated that in
these cases the prohibition procedure will be made and the return of the

incentives used in the past with interest.
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In our opinion, the issue of being deemed as a judgment is a regulation
introduced in terms of collecting the receivables of the worker as a result of
the mediation activity. Any interpretation other than this will cause the text
of the law to be interpreted widely and the mediation activity to cause un-
desirable consequences. As a matter of fact, when the cases of prohibition
from insurance premium incentives are examined carefully, it will be seen
that all of them are detected or informed by the Social Security Institution
against the request of the employer. In this respect, it would not be correct
to characterize the mediation activity and document in this way. In media-
tion, when there is no judicial decision or issued report, the employer and
the employee agree and as a result of this agreement, the employer auto-
matically gives the premium documents to the Social Security Institution.
For this reason, it is not right to be banned from insurance premium incen-
tives. In addition, if the implementation is carried out in this way; it is likely
that some employers will not be willing to sign the agreement document in
order not to be subject to this sanction. So much so that even if the employ-
ee applies to the labor court in cases where the employer does not agree, if
the premium document is given by the employer before the court decision
is finalized, it is considered to be given automatically and there will be no
ban from incentives. For these reasons, it would be appropriate for the So-
cial Security Institution to reconsider the issue and make a regulation that

enlightens the issue, at least as a Circular.

Keywords: Mediation, Alternative Dispute Resolution, Insurance Pre-

mium Incentives, Agreement Document, Court Order
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TURKIYE VE INGILTERE’DEKI IS
HUKUKU ALTERNATIF UYUSMAZLIK
COZUM YOLLARI'NIN AVRUPA INSAN

HAKLARISOZLESMESIMD 6 (1)
BAGLAMINDA DEGERLENDIRILMESI

Av. Mustafa NALBANT*

Frank Sander’ in 1976 yilinda Amerika'daki Pound Konferansi’nda
yaptig1 konugsma AUCY nin baglangici kabul edilmektedir. 1990’lara ge-
lindiginde ise AUCY hukukun birgok alaninda kullanilmaya baglanmistir
ve is davalar1 da yaygin kullanim alanlarindan biri olmustur. Ingiltere ise
bu donemde bu trendin daima bir pargasi olmustur. Bu baglamda 2002 y1-
linda is davalarini mahkeme diginda ¢oziime kavusturmak icin zorunlu bir
AUCY mekanizmasi benimsemis fakat bu mekanizma istenilen faydayi ver-
menmigtir. 2010’lu y1llara gelindiginde Ingiltere artik géniillii bir arabulucu-
luk sistemi benimsemektedir ve bir¢ok kez yargisal olan ve yargisal olmayan
AUCY yollarini taraflarin istifadesine sunmaktadir. Tirkiye ise 2012 yilin-
da Hukuk Uyugmazlhiklarinda Arabuluculuk Kanunu ile bireysel is huku-
kunda AUCY diinyasina adim atmug ve is hukuku 6zelinde elde edilen pozi-

tif sonuglar neticesinde zorunlu arabuluculuga (mediation) gecis yapmustr.

Iki iilke de mahkemelerin is yiiklerinin artmasi nedeniyle taraflari
AUCY’ye yonlendiren ve igerisinde zorunluluk unsurlar1 barindiran sis-
temler benimsemistir. Ama bir tilkedeki zorunlulugun yogunlugu diger bir
tilkedeki ‘zorunluluk’ kavrami ayni anlami ifade etmeyebilir. Diger bir de-
yisle, bir sistem ne tamamen goniillii ne de tamamuiyla zorunludur; yasala-
rin igerisindeki bazi unsurlar sistemi daha goniillii veya daha zorunlu hale
getirebilir. Bu konuda bu yasal sistemlerin igerisindeki zorunlulugun yo-
gunlugunu belirlemek i¢in Quek’ in ‘Continuum of Mandatoriness (Zo-
runlulugun Siirekliligi)’ adin1 verdigi bir 6lgek ortaya siirmiistiir. Bu bildiri-
de 6ncelikli olarak bu 6lgek tanitilacak daha sonra Tiirkiye'nin ve Ingiltere’

nin bu 6l¢ek tizerindeki yeri belirlenmeye ¢aligilacaktir.

* Nottingham Universitesi, Doktora C)grencisi, ORCID: 0000-0001-7710-3188.
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QuekK’in 6lgegi farkli derece zorunluluk 6rnekleri igeren S farkl tipi
ongérmustir. Birinci seviye taraflarin siireci baglatmada bitirmede tama-
men serbest olduklari; ikinci seviye, taraflarin AUCY nin ne 6l¢iide uygun
bir sistem oldugunu diigiinmeye yonlendiren ama reddetme durumunda
herhangi bir miieyyide 6ngérmeyen; tigiincii seviye, yine taraflari sistemin
uygunlugunu disiinmeye yonlendiren ama sebepsiz reddetme durumunda
mileyyide 6ngoren, dordiincii seviye; AUCY yi mahkemeye gidebilmenin
bir kogulu olarak diizenleyen ancak belirli tiirden davalara istisnalar tani-
yan; besinci seviye, istisnasiz bir sekilde AUCY’yi mahkemeye gidebilme-
nin bir kosulu olarak diizenleyen ve ayni zamanda sebepsiz yere katilmay:
reddetme durumunda miieyyideler iceren sisteme referans etmektedir. Bu-
rada vurgulanmasi gereken diger bir nokta ise zorunluluk derecesi arttikga,
mahkemeye erigim hakkini garanti altina Avrupa Insan Haklar1 S6zlesmesi-

nin 6. maddesini ihlal etme riskinin de artmig olmasidur.

Ingiltere is davalarinin ¢éziimii igin 2 farkli yargi yolu benimsemis-
tir; 25.000£ altindaki talepler igin taraflar Is Mahkemelerine (Employment
Tribunal) a gidebilirken 25.000£ iistiindeki talepler icin Genel Hukuk
Mahkemelere (Civil Court) bagvurmalar1 gerekmektedir. Bu iki mahkeme
ayr1 usul kurallar1 ve ayr1 AUCY mekanizmalari icermektedir. Is mahkeme-
lerindeki sisteme bakildiginda, dava agmadan 6nce taraflari early concilia-
tion certificate (erken uzlasma sertifikasi) adi verilen bir dokiimani alma-
ya zorlamaktadir ve bu dokiimansiz yapilan bagvurular reddedilmektedir.
Bu sertifikayi alabilmek icin taraflar ACAS ismi verilen bir AUCY Kurumu
ile irtibata ge¢gmek zorundadir ancak uzlagma gériismelerine katilmak zo-
runda degildirler. Yani taraflar sadece uzlagma (conciliation) gériigmesine
katilmak istemediklerini belirterek bu sertifikay: alabilmek miimkiindiir.
Genel mahkemelerdeki sistem ise hikim veya davanin diger tarafi arabu-
luculuga gitme teklifinde bulunursa ve bu kisi sebepsiz yere bu teklifi red-
dederse mahkemenin reddeden tarafi yargilama masraflilariyla cezalandira-
bilme yetkisi vardur. Tiirkiye ise arabuluculugu dava sarti olarak diizenlemis
ve arabuluculuk gériismesine katilmay: sebepsiz reddeden taraflar1 dava-
y1 kazansa da mahkeme maliyetleri ile cezalandirmaktadir; ancak, is kazasi
veya meslek hastaligindan kaynaklanan maddi ve manevi tazminat zorun-

luluga istisna olarak 6ngérilmiistiir.
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Ingiltere’ nin taraflar1 sertifika almaya zorlamasi fakat AUCY nin ne
olciide uyusmazhiga uygun oldugunu diisinme gérevi yitklenmediginden
dolayi 6lcek igindeki yeri birinci ila ikinci seviye arasinda olmalidir. Ge-
nel mahkemelerindeki AUCY ise sebepsiz arabuluculuk gériismesine ka-
tilmayan kimselere miieyyide 6ngérdigiinden tgiincii seviyeye yerlesti-
rilmelidir. Is mahkemeleri kanunumuz ise bazi istisnalar barindirmasina
ragmen sebepsiz yere arabuluculuk gériismelerine katilmayan tarafi ce-
zalandirildigindan zorunlu arabuluculuk sistemimiz dérdinci ila beginci

seviye arasinda olmalidir.

AIHS'nin garanti altina aldig1 mahkemelere erigim hakki kesin degildir
ve baz1 sinirlandirmalara tabi tutulmasi miimkiindiir ancak bu sinirlamala-
rin hakkin 6ziini ihlal etmemelidir. Ancak burada 6nemli olan AUCY nin
mahkemeye ulagimin zorunlu kosulu olmasi ATHS nin 6. maddesini ihlal
edip etmedigidir. Bu tiir diizenlemelere Avrupa Insan Haklar1 Mahkeme-
si (AIHM) orantililik (proportionality) testi uygulamaktadir ve bu yasanin

gerekli olup olmadigini ve uygun bir diizenleme oldugunu incelemektedir.

Ingiltere’deki (400.000) ve Tiirkiye'deki (569.000) dava sayilarina ba-
kildiginda, en azindan gereksiz bir diizenleme diyemiyoruz. ATHM bir ka-
rarinda tiye devletler arasinda trend diizenlemenin gerekli olmasi igin yeterli
gormiistir. AB’ nin 2008 mediation direktifleri zorunlu arabuluculugu tiye
devletlerin takdir yetkisine birakmustir ve sonugta Polonya, Slovakya gibi
tilkeler direktif kurallarini bireysel is davalarini ¢6zmek i¢in kullanmaktadr.
Avrupa Adalet Mahkemesi ise bir kararinda eger mahkeme surecinde agir1
gecikmeye sebep olmuyorsa, zamanagimi nedeniyle hak kaybina neden ol-
muyorsa ve asirt derecede pahal degilse dava sarti olarak arabuluculugun

diizenlenebilecegine karar vermistir.

Yukaridaki bilgiler 1s1¢inda dava sart: arabuluculuk ATHS ye ve ATHM
i¢tihatlarma uygun oldugunu disinmekteyim. Ancak iki husus; sebep-
siz yere arabuluculuk gériismesine katilmay1 reddeden tarafi devamindaki
mahkeme surecinde cezalandirmasi (bu durum Ingiltere deki genel mahke-
meleri giden is davalari igin de gecerlidir) ve AUCY sonunda imzalanan tu-

tanaklarin niteligi md 6’yi ihlal etme potansiyeli s6z konusudur.
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Oncelikli olarak sebebin gecerli sebep olmaksizin katilmama ifa-
desi siibjektiftir. Mahkemede kesin kazanacagina inanmak, ya da ara-
buluculugun basarisiz olacagina inanmak gegerli bir sebep olup olmadi-
g1 muammadir. Bu belirsizlik ayrica herhangi bir nedenle arabuluculuk
durugmasina katilmayan tarafi muhtemel mahkeme masraflariyla karsi-
lasmak korkusuyla dava agmasini engelleyebilecek bir faktordiir. Ayrica
‘restorative justice” anlayisi uyusmazlik hi¢ yasanmamus gibi olmasini ve
magduriyetin giderilmesini hedeflemekledir ancak burada taraflar haklh
oldugu bir davada cezalandirilabilme ihtimalini ihtiva etmektedir. Ingil-
tere genel mahkemelerdeki is davalar1 bakimindan ise, bu stibjektifligin
taraflar1 miieyyide korkusuyla anlagmaya zorlayabileceginden dolay1 po-

tansiyel 6. maddenin ihlali olabilecegi ifade edilmistir.

Diger bir husus ise, Ingiltere’de ve Tiirkiye'de arabuluculuk tutanakla-
11 baglayici sozlesmelerdir (kesin hiikiim) ve bunlarla alakali uyusmazlhiklar
i¢in is yargilamasina devam edilebilme ihtimali s6z konusu degildir. Ve hata
hile tehdit gibi iradeyi sakatlayic1 durumlar da bile kisi is yargilamasindan
uzak tutulmaktadir. Mahkemeye erisim hakki sadece arabuluculuk veya uz-
lagma stirecinde uyusmazliklarini ¢ozemeyen kisiler i¢in degil bir uyusmaz-
liga dahil olan herkesin hakkidir. Bu durum iki iilke i¢in gegerlidir ve mad-
de 6 yi ihlal edebilecegi ihtimalinden dolay: elestirilere agiktur.

Sonug olarak, dava garti zorunlu arabuluculuk sisteminin Onem-
li bir gecikmeye sebep olma ihtimali olmadigindan ve basarisiz olma du-
rumunda tcretsiz olmasi nedeniyle ve mahkeme yolu kapanmadigindan
ATHS 6(1) ihlaline sebep olmayacaktir. Nitekim AYM de bu dogrultuda
karar vermistir. Ancak usul kurallarindaki belirsizlikler ve siibjektiflikler ve
AUCY sonundaki imzalanan tutanaklarin is iligkisinin taraflarini bu kigilere
ozgtilenmis olan is yargilamasina gitmesini engelleyebilecek bir faktor ola-
bileceginden AIHS 6(1) aykirilik olusturabilecektir.

Anabhtar kelimeler: AUCY, Arabuluculuk, Zorunlu, Mahkemeye Eri-
sim Hakki, Is Hukuku



AN EVALUATION OF ADR SYSTEMS IN
EMPLOYMENT DISPUTES IN THE UKAND
TURKEYINLIGHT OF ART 6(1) OF THE ECHR

Frank Sander’s speech at the Pound Conference in the United States
in 1976 is considered as the beginning of the ADR. When it comes to
1990s, ADR started to be used in many areas of the law, and employment
dispute became one of the common areas of use. England has always been
a part of this trend during this period. In this context, a compulsory ADR
mechanism was adopted in 2002 to resolve employment disputes to re-
solve them the outside of the court, but this mechanism did not give the
desired benefit. Since 2008, the UK has been adopting a voluntary me-
diation system and it offers judicial and non-judicial LRM to the bene-
fit of the parties. In contrast, Turkish Mediation Law in Turkey in 2012
has taken a step into the world of individual employment disputes and
then, after receiving positive results, compulsory mediation has been in-

troduced to resolve employment disputes.

Due to the increase in the caseload in litigation, both countries have
adopted systems that direct the parties to the ADR mechanism and that in-
clude compulsion elements. But the intensity of the compulsion elements
in one country may not mean the same as the concept of ‘compulsory’ in
another country. In other words, a system is neither completely voluntary
nor completely compulsory; some elements within the laws may make the
system more voluntary or more compulsory. In order to determine the in-
tensity of the mandatoriness within these legal systems in, a scale called
“Continuum of Mandatoriness” by Quek has been introduced. In this pa-
per, it will initially be introduced this scale, and then Turkey’s and the Eng-

land’s position on this scale will be determined.

Quek’s scale has stipulated $ different types containing the different
degrees of compulsion. The first level refers to totally discretionary ADR
system meaning that parties are entirely free to commence and to bring an

ADR proceeding to an end; the second level refers to a system that parties
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are pre-required to assess whether ADR is an appropriate alternative to re-
solve the dispute but without sanctions; the third level stipulates a system
pre-requesting disputants to consider the appropriateness of ADR system
but with a sanction; the fourth level refers to a mandatory ADR system with
provisions involving an opt-out system or exemptions; the fifth level means
mandatory ADR system with no exemptions and cost sanctions for refus-
ing to participate in ADR meetings. On this basis, the higher-level compul-
sion, the higher the Art 6 hurdle.

England has adopted two different judicial methods for the settlement
of employment disputes; for claims less than £25,000, the parties can go
to the Employment Tribunal, while claims over £25,000 must apply to the
Civil Court. These two courts contain separate procedural rules and sepa-
rate ADR mechanisms. Looking at the system in employment tribunals, it
forces the parties to obtain a document called an ‘early conciliation certifi-
cate’ before filing a lawsuit, and applications made without this document
are rejected. In order to obtain this certificate, parties must contactan ADR
Institution called ACAS, but they do not have to participate in settlement
negotiations. In other words, it is possible to get this certificate by just stat-
ing that the parties do not want to participate in the conciliation meeting.
In the civil court system, if the judge or the other party of the case propos-
es to go to mediation and this person rejects this offer without any reason,
the court has the authority to punish the rejecting party with the costs of a
trial. Turkey regulated mediation as a pre-condition to action and the sys-
tem punishes a party, who does not attend mediation meetings without any
reason, in following court proceedings with the costs of litigation, even if
the party wins the case. The Turkish system has a few exemptions to man-
datory mediation, namely; the claim of compensation for pecuniary and

non-pecuniary damages arising from occupational accidents or diseases.

Since English system forces the parties to receive certification, but it
is not tasked with the suitability of the conflict to ADR methods, its place
in the scale should be between the first and the second level. The ADR in
the general courts, on the other hand, should be placed at the third level, as

it sanctions the persons who do not participate in the mediation meetings



Arabuluculugun Gelecegi Sempozyumu

without a legitimate reason. Our compulsory mediation system should be
between the fourth and fifth level, though our Employment Courts Law in-
cludes some exceptions, the party that does not participate in mediation

meetings without reason is punished with the cost of litigation.

The right of access to courts guaranteed by Art 6(1) ECHR is not cer-
tain and may be subject to some restrictions, but these restrictions should
not violate the essence of the right. However, what is important here is
whether ADR is a compulsory condition for access to court violates Art
6 of the ECHR. The European Court of Human Rights (ATHM) applies
a proportionality test to such regulations and examines whether this law is

necessary and an appropriate regulation.

The caseload in England (400,000) and Turkey (569 000) is taken
into consideration, at least it can be said that they are unnecessary regula-
tions. In this context, in one of ECtHR judgments, it has been found that
trend regulation between member states might be sufficient to be regarded
as necessary. The 2008 mediation directives of the EU left mandatory me-
diation to the discretion of member states, and as a result, countries such as
Poland and Slovakia use the directive rules to resolve individual labour cas-
es. On the other hand, the European Court of Justice has decided that me-
diation can be regulated as a pre-condition to action if it does not cause ex-
cessive delay in the court process, does not cause loss of rights due to the

statute of limitations and is not extremely expensive.

In light of the information above, I think that mandatory mediation is
in line with the ECHR and the ECtHR case law. However, two issues; there
is a potential to punish the party who refuses to participate in the media-
tion meeting for no reason to be punished in the subsequent court process
(this is also valid for the employment cases outgoing to the general courts
in England) and the quality of the ADR agreement signed at the end of the
ADR proceedings, there is a potential to violate Article 6.

Primarily, ‘unreasonably refusing’ is a subjective term. It is a mystery

whether it is a valid reason to believe that he will definitely win in court, or
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that mediation will fail. This uncertainty is also a factor that can prevent a
party that does not attend a mediation hearing for any reason from suing
for fear of possible court costs. In addition, the understanding of “restora-
tive justice” aims to make the conflict as if it never happened and to elim-
inate the damages suffered, but here the parties contain the possibility of
being punished in a case where they are justified. In terms of employment
cases in England general courts, it was stated that this subjectivity could
force the parties to agree to a mediation agreement with the fear of sanc-

tion, which could potentially be a violation of Article 6.

Another issue is that mediation agreement are binding contracts in
Turkey and England (res judicata) and it is not possible to continue em-
ployment litigation for these mediation agreements even in situations such
as mistakes, cheat, and undue influence. Nevertheless, the right of access to
court is the right of everyone involved in a dispute, not just those who can-
not resolve their dispute during the mediation or settlement process. This
is the case for the two countries and is open to criticism as it may violate

article 6.

As a result, mandatory mediation will not cause a violation of the
ATHS 6 (1) since the compulsory mediation system is unlikely to cause a
significant delay and since it is free of charge in case of failure and the court
way is not closed. As a matter of fact, the Turkish Constitutional Court has
also decided in this direction. However, since the uncertainties and subjec-
tivity in the procedural rules and since the mediation agreements signed at
the end of the ADR proceedings may be a factor that may prevent the par-
ties of the employment relationship from going to the employment litiga-
tion specific to these persons. This situation may create a violation of Con-
vention 6 (1).

Keywords: ADR, Mediation, mandatory, right to a fair trial, employ-

ment law
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ISTAC MED-ARB KURALLARI'NIN
GETIRDIGI YENILIKLER

Dr. Ogr. Uyesi Ural AKUZUM* /
Dog. Dr. Berk DEMIRKOL**

ISTAC, Tirkiye'nin arabuluculukla ilgili yakaladig: diinya ¢apindaki
bagary1 ve tahkim konusunda yasanan gelismeleri, bu iki uyusmazhik ¢6-
ziim yolunu birlegtiren bir mekanizmanin diinyada ilk defa kurumsal olarak
kurallarini koyarak taglandirmistir. Elbette arabuluculuk-tahkim (med-arb)
uygulamas: gerek yurtdisinda, gerekse de Tirkiye'de, ISTAC'in sundugu
kurallardan daha 6nce de var olan bir uygulamadir. Ancak med-arb uygula-
masl, arabuluculugun ve tahkimin gesitli noktalardaki yaklagimlarinin bir-
biri ile uyumsuz olmasindan dolayy, i¢inde ¢6ziilmesi gereken gesitli husus-

lar barindirmaktadir.

Ornegin, arabuluculuk yéntemi, taraflarin olabildigince seffaf bir ge-
kilde menfaatlerinin hangi noktada oldugunu, hedeflerini, sitkintilarini, ge-
kincelerini arabulucu ile paylastiklar1 bir stregtir. Oysa, tahkim yargila-
masinda, taraflar yargilama sonucunda en gok kazanci saglamak amaciyla
aleyhlerinde olan higbir durumu kabul etmez, kendi goriislerini en sert se-
kilde ve taleplerini de en yiiksek seviyede dile getirirler. Bu nedenle, arabu-
luculuk siirecinde yapilan kabul beyanlariny, ileri siiriilen ve kabul edilen
teklifleri ve ortaya ¢ikan baz1 belgeleri tahkim yargilamasinin diginda tut-

mak gerekmektedir. Bunun i¢in de somut kurallara ihtiyag vardur.

Benzer bir sekilde, arabulucunun, bagarisizlikla sonuglanan arabulu-
culuk sonucu tek hakem, bag hakem veya taraf hakemi olarak gorev ya-
p1p yapamayacagi sorusu da ayrica cevaplanmalidir. Bu konuda kargilas-
tirmali hukukta cesitli yaklagimlar benimsenebilmektedir. Elbette taraflar

dilerlerse, anlagarak, arabulucunun tahkim yargilamasinda hakem olarak

*  Istanbul Gedik Universitesi Hukuk Fakiiltesi Anayasa Hukuku Anabilim Dali Ogre-
tim Uyesi, ORCID: 0000-0001-5484-037X.
** Galatasaray Universitesi Hukuk Fakiiltesi Milletleraras1 Ozel Hukuk ve Usul Hukuku
Anabilim Dalt Ogretim Uyesi, ORCID: 0000-0001-9758-8450.
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gorev yapmasini kararlagtirabilmelidirler. Fakat, arabuluculuk siirecinde
az 6nce belirtilen bilgi ve belgeleri goren, taraflarin pozisyonlar: ile ilgili
fikir beyan eden kisinin hakem olarak gérev yapmasinda gesitli sakincalar
olacaktir. Iste buna ragmen, bir tarafin hakem se¢mekte dzgiir oldugu bir
ortamda, arabuluculuk siirecinde kendisine hak verdigini diisindgi ara-
bulucuyu kendi hakemi olarak atamasinda giincel tahkim kurallarinda—
hakemin tarafsizlig1 ve bagimsizlig1 yitkimlilagi haricinde—genellikle
bir engel bulunmamaktadir. Iste bu konudaki ¢ekincenin kesin bir bigim-
de ortaya konmasi adina, bu konuda somut bir diizenlemeyle yasaklayici
bir hitkkiim getirilmesi gerekmektedir. Elbette taraflarin aksi yonde anlag-
malar1 durumunda, arabulucu olarak gorev yapan kisinin hakem atanma-

sinda kural olarak bir sakinca olmayacaktir.

Med-arb siireci ile ilgili sorunlu olan ve klasiklesmis bir diger konu, ta-
raflardan birinin arabuluculuk siirecine bagvurmadan tahkim davasi agmak
istemesi durumudur. Arabuluculuga bagvurulmadan tahkimde dava agl-
masi durumunda, bu hususun yaptirimi ne olacaktir? Herhangi bir kura-
lin yoklugunda, her hakem heyeti somut olayin sartlarina ve taraflarin tutu-
muna gore bu konuda farkli bir karar verebilecektir. Bir kisim hakem heyeti,
davalinin arabuluculuk mekanizmasinin titketilmemis olduguna iliskin iti-
razini dikkate almayacak (bu itirazin yargilamanin gecikmesi igin yapildigi-
na veya sonucu degistirmeyecegine karar verecek), bir kisim hakem heye-
ti, bu konuyu bekletici sorun yapip tahkim yargilamasini durdurup taraflar
bir siire arabuluculuga yonlendirecek, bir kisim hakem heyeti ise, davay1 bu
sebeple reddedebilecektir. Ancak hakem heyeti bu konuda nasil bir karar
verirse versin, bu sorun iptal ve tenfiz davalarinda yeniden tartigmaya acik
olacaktir. Bu durumun, dogrudan hakem heyetinin yetkisini kullanmasiyla
ilgisi olmasindan dolay, tahkim veya tenfiz yeri mahkemesinin bu konuda
hakem heyetinden farkli diisiincede olmasi, kararin iptal edilmesine veya
tenfiz edilmemesine sebep olabilecektir. Iste bu nedenle de, bu konunun da

somut ve agik olarak diizenlenmesi ¢ok 6nemlidir.
Med-arb siirecinin sebep oldugu bir diger sorun ise, taraflarin tah-

kim yargilamasi baglatmadan 6nce bagvurduklari arabuluculuk siirecinde

gecici koruma tedbirlerine bagvurup bagvuramayacaklaridir. Buna iligkin
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bir dizenleme HUAK’ta bulunmaktadir. Fakat, taraflarin gegici koruma
tedbirini acil durum hakeminden almalar1 gereken veya bunu tercih et-
tikleri durumlarda, mevcut acil durum hakemi kurallarindan higbiri taraf-
larin arabuluculuk stireci baglarken bu mekanizmaya bagvurmasina izin
vermemektedir. Gergi taraflarin arabuluculuk baglarken acil durum ha-
kemine bagvurmalarinin 6niinde teorik bir engel bulunmadig; ifade edi-
lebilir. Fakat acil durum hakemini diizenleyen kurallar, bu mekanizmaya
bagvurulmasindan kisa bir siire sonra tahkim davasi agilmasini sart kos-
makta; aksi hilde acil durum hakeminin gorevinin sona erecegi ve bu ara-
da verilmis bir kararin gegersiz kilmacagini diizenlemektedir. Oysa, ara-
buluculuk siireci bu kadar kisa bir siire iginde sona ermeyecektir. Iste tam
da bu sebeple, med-arb siireciyle ilgili olarak bu spesifik konuya iligkin de

bir diizenleme getirilmesi gerekmektedir.

ISTAC Med-Arb Kurallari, med-arb ustiliinde sorunlu olarak kalan
ve ancak agik bir diizenlemeyle ¢oziilebilecek bazi konulara iligkin somut
dizenlemeler getirmektedir. Bu Kurallar ile uluslararas1 diizeyde ilk kez
bir tahkim kurumu veya bagka bir enstitii med-arb siirecine iliskin diizen-
leyici normlar ihsas etmis olmaktadir. Daha 6nce kismen hakemlere bira-
kilan, ama ¢ogunlukla da bir kuralin yoklugunda sorun yaratmakta olan
yukaridaki hususlar, ISTAC Med-Arb Kurallar’'nin getirdigi acik diizen-
lemelerle ¢oziilmiis olmaktadir. Ustelik, ISTAC Med-Arb Kurallari'nin
bu konuda getirdigi ¢6ziimlerin, arabuluculuk ve tahkim mekanizmalari-
nin mantigina ve hakkaniyete uygun, ¢agdas ihtiyaglari yakalamigs kural-

lar oldugu séylenebilecektir.

Sempozyum'da sunulmak istenen bu tebligde de, ISTAC Med-Arb
Kurallar'nin getirdigi bu ¢6ziim Onerileri tizerinde durulacak ve bu 6neri-

lerin tatminkar olup olmadig1 incelenecektir.

Anahtar kelimeler: Arabuluculuk, tahkim, arabuluculuk-tahkim, IS-
TAC, ticari uyusmazhiklar






INNOVATIONS INTRODUCED BY
THE ISTACMED-ARB RULES

ISTAC, Turkey’s worldwide success in the mediation regarding catch
and developments in arbitration, has crowned a mechanism that connects
the two dispute resolution putting the world’s first corporate rules. Of
course, mediation-arbitration (med-arb) should apply abroad, as well as
in Turkey, which is an application of the rules that had previously offered
Istag. However, due to the incompatible approaches of mediation and ar-
bitration at various points, the med-arb application contains various issues

that need to be resolved.

For example, the mediation method is a process where the parties
share their interests, goals, troubles and reservations with the mediator
as transparently as possible. However, in the arbitration proceedings, the
parties do not accept any situation that is against them in order to gain
the most profit as a result of the trial, and they express their opinions
in the harshest manner and their demands at the highest level. For this
reason, it is necessary to exclude the acceptance statements made during
the mediation process, the proposals put forward and accepted, and some
documents emerging from the arbitration proceedings. For this, concrete

rules are needed.

Similarly, the question of whether the mediator can act as sole arbi-
trator, chief arbitrator, or party arbitrator as a result of unsuccessful me-
diation should also be answered. Various approaches can be adopted in
comparative law on this subject. Of course, if the parties so wish, they
should be able to agree to agree to the arbitrator to act as an arbitrator
in the arbitration proceedings. However, during the mediation process,
there will be various drawbacks for the person who sees the information
and documents just mentioned and expresses his opinion about the po-
sitions of the parties. However, in an environment where a party is free
to choose an arbitrator, there is usually no obstacle in the current arbitra-

tion rules — other than the obligation of the arbitrator’s impartiality and
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independence — to appoint a mediator that he thinks he has given him
the right to be his arbitrator in the mediation process. Here, in order to
put forward the reservation on this issue, a prohibitive provision should
be introduced with a concrete regulation. Of course, if the parties agree
otherwise, as a rule, the person acting as the mediator will not be objec-

tionable to appoint an arbitrator.

Another problematic and classic issue regarding the med-arb process
is the case when one of the parties wishes to file an arbitration case without
resorting to the mediation process. If a lawsuit is filed in arbitration with-
out resorting to mediation, what will be the sanction of this issue? In the
absence of any rule, each arbitral tribunal may make a different decision ac-
cording to the circumstances of the concrete case and the attitudes of the
parties. Some of the arbitral tribunals will not take into account the de-
fendant’s objection that the mediation mechanism has not been exhaust-
ed (it will decide that this objection is made for the delay of the trial or will
not change the result), some arbitral tribunals will make this issue a pend-
ing problem and stop the arbitration proceedings and direct the parties to
mediation for a while, some arbitrators the delegation will be able to reject
the case for this reason. However, no matter how the arbitral tribunal de-
cides on this issue, this issue will be open to discussion again in annulment
and enforcement cases. Since this situation is directly related to the arbitral
tribunal’s exercise of its authority, the arbitration or enforcement court’s
opinion different from the arbitral tribunal may cause the decision to be an-
nulled or not enforced. For this reason, it is very important to organize this

issue concretely and clearly.

Another problem caused by the med-arb process is that the parties
cannot apply for temporary protection measures during the mediation pro-
cess they applied before starting an arbitration trial. There is a regulation
regarding this in HUAK. However, in cases where the parties need or pre-
fer the temporary protection measure from the emergency arbitrator, none
of the existing emergency arbitrator rules allows the parties to apply to this
mechanism at the beginning of the mediation process. However, it can be

stated that there is no theoretical obstacle for the parties to apply to the
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emergency arbitrator when mediation begins. However, the rules govern-
ing the emergency arbitrator stipulate that an arbitration action can be filed
shortly after resorting to this mechanism; otherwise, the task of the emer-
gency arbitrator would end and a decision made in the meantime would be
invalidated. However, the mediation process will not end in such a short
time. It is precisely for this reason that a regulation should be made regard-

ing this specific issue regarding the med-arb process.

The ISTAC Med-Arb Rules set out concrete regulations on some is-
sues that remain problematic in the med-arb method and can only be re-
solved with a clear regulation. With these Rules, it is the first time that an
arbitration institution or other institution at the international level has es-
tablished regulatory norms regarding the med-arb process. The above is-
sues, which were previously partially left to the referees, but mostly caused
problems in the absence of a rule, are resolved with the explicit regulations
introduced by the ISTAC Med-Arb Rules. Moreover, it can be said that
the solutions brought by the ISTAC Med-Arb Rules on this issue are rules
that are in line with the logic and fairness of the mediation and arbitration

mechanisms, and have caught modern needs.

In this paper, which is intended to be presented in the symposium,
these solution suggestions brought by the ISTAC Med-Arb Rules will be
emphasized and whether these suggestions are satisfactory or not will be

examined.
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DENIZ TICARETIHUKUKU
PERSPEKTIFINDEN ARABULUCULUK

Dog. Dr. Hact KARA*

Diinya genelinde uyusmazlik ¢6ziimii i¢in en fazla mahkemeler tercih
edilmektedir. Mahkemelerde yapilan yargilamalarda, hakimler uyusmazli-
gin taraflar1 hakkinda hukuka, evrensel hukuk kurallarina ve hukuk felsefe-
sine gore bir karar vermektedirler. Ancak diinya genelinde mahkemelerde
agilan davalar ¢ogunlukla kaynak ve bagka kisitlamalar nedeniyle gecik-

mekte ve mahkemeler ¢ok sayida dava ile dolup, tagmaktadr.

Diinyanin birgok bélgesinde resmi mahkeme siirecine erigemeyen ki-
siler icin, kaynagini toplumsal kurallarda bulan, karsilikli ve ortak bir ¢6-
ziim ydntemi uygulanmaktadir. Ozellikle, aile ve toplum ile ilgili sorunla-
r1n, bu sekilde ¢6ziimii gerek dini inanglardan gerekse toplumsal ve kiiltiirel
degerlerden kaynaklanmaktadir. Bu tiir ihtilaflarin ¢6ziimiinde genellikle,
yaslilar ve toplumun saygi duyulan bireyleri gérevlendirilmektedirler. Bu
kisiler gorevlerini, taraflar arasinda uzlastirici diyalog saglamak suretiyle
yerine getirmiglerdir. Bu sekilde tarihi bir ge¢misi bulunuyor olmas: saye-
sinde, konunun uzmanlari, arabuluculugun gelisimi icin de, yerel kiiltiirler
icinde benimsenmis olan, ¢6ziim yontemlerine yeniden odaklanmig ve bu
kurallar1 gtincellestirmislerdir. Bu sayede resmi uyusmazlik ¢6ztimlerinin

alternatifleri diinya genelinde yayilmistur.

Alternatif Uyusmazlik Céziimii (AUC), (Alternative Dispute Re-
solution, ADR) kavrami, uyusmazlik ¢éziimii i¢in kullanilan faaliyetle-
rin timiini adlandirmak i¢in kullanilmaktadir. Arabuluculuk da ¢ok sa-
yida uyusmazlik ¢6ziim yontemlerinden sadece biridir. Uzlagma bir¢ok
yerel yetki alaninda bir hukuk normu haline déntsmiistir. Gunimiiz-
de modern arabuluculuk, hukuk muhakeme usuli kurallari, statiileri,

diger maddi kanunlar, genel ve uluslararasi hukuk kurallar1 géz 6niinde

*  Istanbul Medeniyet Universitesi Ticaret Hukuku Anabilim Dali Ogretim Uyesi, OR-
CID: 0000-0002-8255-6277.
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bulunduruldugunda diinya genelinde bilinen siirecin tarihi 6rneklerin-
den pek de farkli degildir. Arabuluculugun asli 6zellikleri sunlardir: Taraf-
lar bu siirece goniillii olarak girer. Stireg esnektir; gizli bir sekilde yiiriti-
lir; arabulucu, yansiz bir kisidir; arabulucu, uyusmazhiklarinin muzakere
edilmis bir ¢oziimiine ulagmalar: i¢in uyusmazlik taraflarina aktif bir ge-
kilde yardim eder ve taraflar, uzlagip uzlasmamaya ve uzlagma sartlarina

karar verir ve arabuluculuk baglayic1 degildir.

Baglangigta, hakim ve avukatlarin AUC’a direng gosterecegi diisiiniil-
muigtiir. Buna kargin, geleneksel yargilama usulit hukuk sistemini uygulayan
bu kisiler, AUC’un gelisiminde ¢ok 6nemli bir rol oynamiglardir. Hemen
hemen tim yarg: sistemlerinde davaya bakan mahkemeler uyusmazhgn
sulhen ¢6ziimiini tegvik etmektedirler. Dolayisiyla arabuluculugun gelisi-

minde medeni usul hukukunun bu kurallarinin 6nemli etkisi olmusgtur.

Tahkim gibi baz1 ¢6ziim siireclerinde secilen veya atanan yansiz bir
hakem ya da hakem kurulu tarafindan, uyusmazlik taraflar1 hakkinda so-
nugta bir karar yani bir hitkiim verilmektedir. Bu niteligi, tahkim alter-
natifinin de yargilama kapsaminda yer almasin saglar. Arabuluculuk ise
yansiz bir kisi, taraflarin kendi aralarinda sonuca veya uzlagmaya varma-
sina yardim etmeyi amaglar ve bu niteligi dolayisiyla arabuluculuk yargi-

layic1 bir faaliyet degildir.

Arabuluculugun cesitli faydalarindan, uygulama esnekligi onu farkl
bir konuma koyar. Bu esneklik 6zellikle, uyusmazhgin kisa zamanda ¢oziil-
mesi, maliyetin daha az olmasi, daha iyi bir uzlagma etkinliginin saglanma-
s1, taraflarin ve her uyusmazhgin niteligine gore giincel ve etkin yaklagimlar

gelistirilmesinde goriiliir.

Arabuluculuk diinya genelinde, ingaat, ortaklik ve sirket, isyeri ve is-
tihdam, bedensel zararlarin tazmini, tibbi malpraktis basta olmak tizere ¢e-
sitli uyusmazliklarin ¢oziimiinde kullanilmaktadir. Medeni hukuk ve tica-
ret hukuku alanindaki arabuluculuk, ilk olarak, yirminci yiizyillda ABD’de
ortaya ¢ikmugtir. Bu tercihte, taraflarin mahkemelerde agilan davalarin ma-

liyetinden ve harcanan zamandan kurtulma disiince ve ihtiyaci 6nemli bir
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etken olmustur. Ingiltere, Avustralya ve Kanada basta olmak iizere birgok
tilke de ayni yolu izlemistir. Boylece arabuluculuk diinya genelinde kabul
gormiis ve ¢ok sayida iilkede dava agmanin bir alternatifi haline gelmistir.
Avrupa Birligi 2008/52/EC sayili belirli medeni ve ticari uyusmazliklarda
Arabuluculuk Direktifi, 21 Mayis 2008 tarihinde kabul edilmistir. Yirmi bi-
rinci ytizyilda, Avrupa Birligi'ne katilmak isteyen devletler i¢in bir 6nkosul
olan, zaman zaman mahkeme gézetiminde arabuluculuktur. Litbnan, Mi-
sir, Fas, Pakistan, Banglades ve Hindistan gibi tilkelerin bulundugu Orta
Dogu ve Kuzey Afrika (Middle East and North Africa, MENA) bélgesinde
de arabuluculuk yayginlagmaktadur.

Tirk Hukukunda ise arabuluculuk ilk kez 6325 sayili Hukuk Uyus-
mazliklarinda Arabuluculuk Kanunu ile diizenlenmigtir. Kanunun hazir-
lanmasinda, UNCITRAL Model Kanun ve Avrupa Birligi Direktifi, Ozel
Hukukta Uyusmazlik Céziimiine iligkin Alternatif Usuller Hakkinda Yesil
Kitap, Avusturya Hukuk Uyusmazliklarinda Arabuluculuga iligkin Federal
Kanunu, Almanyanin 1999 yilinda yirirlige giren Baden-Wiirttemberg
Uzlagma Kanunu ile Bavyera'nin 2000 yilinda kabul edilen Ozel Hukukta
Zorunlu Alternatif Uyusmazlik Coziimi Kanunu, Macaristan Arabulucu-
luk Kanunu, Bulgaristan ve Slovakya Arabuluculuk Kanunlari (son yillarda
kabul edilmeleri nedeniyle) dikkate alinmistir. Bunlardan bagka, Hukuki ve
Ticari Uyusmazliklarda Arabuluculugun Belirli Yonlerine Iligkin 21 May1s
2008 Tarihli Avrupa Parlamentosu ve Konseyi Yonergesi (2008/52/EC),
Avrupa Adaletin Etkinligi Komisyonu (CEPE]) Aile ve Hukuk Arabulucu-
luguna Iliskin Tavsiye Kararlarinin Daha Iyi Uygulanmasina Yonelik Reh-
ber Ilkeler CEPE]J (2007)14, Birlesmis Milletler Giivenlik Konseyinin Ka-
din, Sulh ve Giivenlik hakkindaki 1325 sayil karar1 ve Avrupa Konseyi'nin
1639 sayili Aile Arabuluculugu ve Cinsiyetler Arasi Esitlik Konusundaki

Tavsiye Karari esas alinmugtir.

7036 sayil Is Mahkemeleri Kanunu'nda yapilan degisikliklerle is hu-
kuku uyusmazliklarinin ¢6ziimiinde dava dncesi zorunlu arabuluculuk uy-
gulamasi 6ngoriilmistiir. Kanuna gore arabuluculuk is uyusmazliklarinin
¢oziimiinde bir dava sart1 olarak diizenlenmis olup, taraflar arabulucuya

bagvurmaksizin dava yolunu tercih edemezler.
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7155 sayili Abonelik S6zlesmesinden Kaynaklanan Para Alacaklari-
na Iligkin Takibin Baglatilmas1 Usulii Hakkinda Kanun’un 20. maddesi ile
Tiirk Ticaret Kanunu (TTK)'nun $ inci maddesinden sonra gelmek iize-
re 5/A maddesi eklenmigtir. TTK 5/A/1 maddesine gore “Bu Kanunun 4
iincii maddesinde ve diger kanunlarda belirtilen ticari davalardan, konusu bir
miktar paranin 6denmesi olan alacak ve tazminat talepleri hakkinda dava agil-

madan once arabulucuya bagvurulmus olmas: dava sartidir.”

Hukuk Muhakemeleri Kanunu (HMK) Ile Bazi Kanunlarda Degi-
siklik Yapilmas: Hakkinda Kanun” 59 uncu maddesi ile Tiiketicinin Ko-
runmast Hakkinda Kanun (TKHK)’a 73/A maddesi eklenmistir. Bu yeni
madde ile titketici davalari agisindan zorunlu dava sarti olarak arabulucu-
luk getirilmigtir. TKHK 73/A maddesine gore “Tiiketici mahkemelerinde
goriilen uyusmazliklarda dava agilmadan once arabulucuya basvurulmus ol-

mast dava sartidir”.

Bu durumda bir tiiketici islemi olarak kabul edilen iglemlerden kay-
naklanan davalar i¢cin TKHK m. 73/1 “Tiiketici islemleri ile tiiketiciye yonelik
uygulamalardan dogabilecek uyusmazhiklara iliskin davalarda tiiketici mahke-
meleri gorevlidir” hitkmii geregince tiiketici mahkemeleri gorevli olacaktur.
Bu tir davalar bakimindan da TKHK’na eklenen 73/A maddesinde
tilketici mahkemelerinde goriilen uyusmazliklarda dava agilmadan 6nce
arabulucuya bagvurulmus olmasi dava sartidir hitkmii getirildiginden, bu

hitkiim uyarinca dava agmadan 6nce arabuluculuga bagvurulacaktir.

Deniz ticareti hukuku ile ilgili davalar TTK Beginci Kitap ile diizenlen-
mistir. Bu davalar TTK 4 iincii madde uyarinca ticari davalardir. Dolayisiyla
konusu bir miktar paranin 6denmesi olan alacak ve tazminat talepleri hak-
kinda dava agilmasi halinde dava agilmadan 6nce arabulucuya bagvurulmus
gerekmektedir. Bu ¢alismada Tiirk Hukukuna gore deniz ticareti hukukuna
dair hangi davalardan 6nce arabulucuya bagvurmanin zorunlu oldugu ince-
lenecek, yabanci hukuklarda bu tiir ihtilaflarin nasil diizenlendigi aragtirila-
cak ve son olarak olmasi gereken hukuk bakimindan deniz ticareti davalar1
i¢in dava sart1 zorunlu arabuluculugun olmasi gereken hukuk bakimindan

degerlendirilmesi yapilacaktur.
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Anahtar kelimeler: Deniz ticareti hukukunda arabuluculuk, zorunlu
arabuluculuga tabi deniz ticaret hukuku davalari, dava sart1 olarak arabulu-
culuk, deniz ticaret hukukunda arabuluculuk zorunlu olmali mi, kargilagtir-

mali hukukta arabuluculuk






MEDIATION FROM
THE PERSPECTIVE OF MARITIME LAW

Worldwide courts are the most preferred for dispute resolution. In
court proceedings, judges make a decision about the parties against to the
dispute according to the law, universal rules of law and legal philosophy.
However, lawsuits filed in courts around the world are often delayed due
to resource and other constraints and courts are overflowing with a large

number of cases.

In many parts of the world, a mutual and common solution method,
which finds its source in social rules, is applied for those who cannot access
the official court process. Especially, the solution of family and society re-
lated problems in this way stems from both religious beliefs and social and
cultural values. The elderly and respected members of the community are
often assigned to resolve such disputes. These persons fulfilled their du-
ties by establishing a conciliatory dialogue between the parties. Thanks to
its historical background in this way, the experts on the subject refocused
on the solution methods adopted within local cultures and updated these
rules for the development of mediation. Thus, alternatives to formal dis-

pute resolution have spread around the world.

The concept of Alternative Dispute Resolution (ADR) is used to
name all activities used for dispute resolution. Mediation is just one of
many dispute resolution methods. Compromise has become a norm of law
in many local jurisdictions. Today, modern mediation is not much different
from the historical examples of the process known around the world, when
considering the rules of legal procedure, statutes, other substantive laws,
general and international law rules. The essential features of mediation are
as follows: The parties enter this process voluntarily. The process is flexi-
ble; it is executed in secret; the mediator is a neutral person; the mediator
actively assists the dispute parties to reach a negotiated resolution of their
dispute, and the parties decide whether to reconcile and the terms of con-

ciliation, and mediation is non-binding.



II. Oturum | 14 Kasim 2020

Initially, it was thought that judges and lawyers would resist the ADR.
On the other hand, these people, who implemented the traditional legal
system, played a very important role in the development of the ADR. In al-
most all jurisdictions, the courts dealing with the case encourage the peace-
ful resolution of the dispute. Therefore, these rules of civil procedure law

had an important effect on the development of mediation.

In some resolution processes such as arbitration, a decision is ulti-
mately made about the parties to the dispute by an impartial arbitrator or
arbitral tribunal selected or appointed. This feature ensures, that the arbi-
tration alternative is also included in the judgment process. Mediation, on
the other hand, is a neutral person, aiming to help the parties reach a con-
clusion or reconciliation among themselves, and therefore mediation is not

a judgmental activity.

Due to the various benefits of mediation, its flexibility of implemen-
tation puts it in a different position. This flexibility is especially seen in the
resolution of the dispute in a short time, the cost is lower, a better settle-
ment efficiency, and the development of current and effective approaches

according to the parties and each nature of the dispute.

Around the world, mediation is used in the solution of various dis-
putes, including construction, partnership, and company, workplace, and
employment, compensation for bodily damages, medical malpractice. Me-
diation in the field of civil and commercial law first emerged in the USA
in the twentieth century. The thought and need of the parties to get rid of
the cost and time spent in court cases has been an important factor in this
choice. Many countries, especially England, Australia, and Canada, have
followed the same path. Thus, mediation has been accepted worldwide and
has become an alternative to litigation in many countries. European Union
Mediation Directive 2008/52/EC in certain civil and commercial disputes
was adopted on 21 May 2008. In the twenty-first century, it is occasional
court-supervised mediation, a prerequisite for states wishing to join the Eu-
ropean Union. Mediation is also widespread in the Middle East and North
Africa (MENA) region, where countries such as Lebanon, Egypt, Moroc-

co, Pakistan, Bangladesh, and India are located.
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In Turkish Law, mediation was regulated for the first time in Law No.
6325 on Mediation in Legal Disputes. In the preparation of the law, the
UNCITRAL Model Law and the European Union Directive, Green Book
on Alternative Procedures for Dispute Resolution in Private Law, the Aus-
trian Federal Law on Mediation in Legal Disputes, Germany’s Baden-Wiirt-
temberg Settlement Law, which entered into force in 1999, and Bavaria’s
The Law on Compulsory Alternative Dispute Resolution in Private Law,
the Hungarian Mediation Law, the Bulgarian and Slovakian Mediation
Laws (due to their adoption in recent years) have been taken into account.
Furthermore, the Directive of the European Parliament and of the Coun-
cil of 21 May 2008 (2008/52 / EC) on Specific Aspects of Mediation in
Legal and Commercial Disputes (2008/52 / EC), Guidelines for the Bet-
ter Application of the European Commission for the Efficiency of Jus-
tice (CEPE]) Recommendations on Family and Legal Mediation CEPE]
(2007) 14, based on United Nations Security Council Resolution 1325
on Women, Peace and Security and Council of Europe Recommendation

1639 on Family Mediation and Equality Between Genders.

With the amendments made in the Labor Courts Law numbered
7036, mandatory mediation practice before the trial was envisaged in the
settlement of labor law disputes. According to the Law, mediation is regu-
lated as a condition for the settlement of labor disputes, and the parties can-

not initiate a lawsuit without applying to the mediator.

Article 20 of the Law No. 7155 on the “Procedure for the Initiation of
the Follow-up of Money Receivables Arising from the Subscription Agree-
ment” and Article 5/A have been added, which to come after the Sth arti-
cle of the Turkish Commercial Code (TCC). According to Article S/A/1
of the TCC, It is compulsory the mediator has been applied to before filed
commercial lawsuits, which is specified in Article 4 of this Law and oth-
er laws. The subject of claims and compensation should be about the pay-

ment of some amount of money.

Article 73 / Ahasbeen added to the Consumer Protection Law (CPL)
with Article 59 of the Law on Amendment of the Civil Procedure Law and

Some Laws. With this new article, mediation has been introduced as a
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mandatory litigation condition in terms of consumer cases. According to
the article 73/A of the CPL, “In the disputes in the consumer courts, it is

necessary to apply to the mediator before the lawsuit is filed.

In this case, CPL for lawsuits arising from transactions considered a
consumer transaction. 73/1 “Consumer courts are responsible for lawsuits
regarding disputes that may arise from consumer transactions and con-
sumer applications.” According to the provision, consumer courts will be
in charge. In terms of such cases, as the article 73/A added to the CPL, in
the disputes in consumer courts, it is stipulated that the case must be ap-
plied to the mediator before the lawsuit is filed, and in accordance with this

provision, mediation will be applied before filing a lawsuit.

Lawsuits related to maritime law are regulated in the Fifth Book of the
TCC. These cases are commercial cases in accordance with Article 4 of the
TCC. Therefore, if a lawsuit is filed about the claims and compensation,
the subject of which is the payment of a certain amount of money, it must
be applied to the mediator before the lawsuit is filed. In this study, it will be
examined which lawsuits related to maritime law are obligatory according
to Turkish Law, investigate how such disputes are regulated in foreign law,
and finally, it will be evaluated in terms of the law, which is mandatory for

maritime trade cases.
Keywords: Mediation in maritime law, maritime law cases subject to

compulsory mediation, mediation as a condition of law suit, should media-

tion be obligatory in maritime law, mediation in comparative law



Arabuluculugun Gelecegi Sempozyumu

KAYNAKCA

ALEXANDER, Nadja, German Law Paves the Way For Mandatory Mediation, ADR Bulle-
tin: The Monthly Newsletter on Dispute Resolution 2000, Vol. 2, Issue 9, pp. 87-88,
https://core.ac.uk/download/pdf/111760975.pdf, Erisim tarihi: 09.10.2020.

ASLANPINAR, Burak, Ticari Uyusmazliklarda Dava Sarti Olan Arabuluculukta Taraf Ve-
killigi, TBB Yayinlari, 1. B., Ankara 2019, s. 21, https://d.barobirlik.org.tr/2019/ticari-
uyusmazliklardaarabuluculukelkitabi/20/, Erisim tarihi: 10.8.2020.

BOND Greg, The German Mediation Act Five Years On: the Perspective of Two Judge Medi-
ators, University of Wildau 2017, file:///G:/Deniz%20Ticareti%20Perspektifi Ara-
buluculuk TEBLIG/The%20German%20Mediation%20Act%20Five%20Years%20
On_%20the%20Perspective%200f%20Two0%20Judge%20Mediators%20-%20Klu-
wer%20Mediation%20Blog.html, Erigim tarihi: 10.10.2020.

BRUNI, Alessandro, Mediation in Italy, https://wwwlexology.com/library/detail.
aspx?g=d0faf894-e442-46f9-9fee-dtb1f78ddd4a, Erigim tarihi: 10.10.2020.

BORU, Levent/KOCYIGIT, ilker, Ticari Dava, Turhan Kitabevi, Ankara 2013.

CONTE, Giuseppe, The Italian Way of Mediation, Arbitration Law Review 2014, Vol. 6
Yearbook on Arbitration and Mediation, https://elibrary.law.psu.edu/cgi/viewcon-
tent.cgi?article=1059&context=arbitrationlawreview, Erigim tarihi: 10.10.2020.

CORTES, Pablo, The Promotion of Civil and Commercial Mediation in the UK, University
of Leicester School of Law Research Paper No. 15-23, https://papers.ssrn.com/sol3
papers.cfm?abstract _id=263321S5, Erigim tarihi: 10.10.2020.

DENDORFER-DITGES, Renate, Mediation In Germany, https://www.lexology.com
library/detail.aspx?g=cce08f79-a8¢8-43a3-9da0-f0dc861fc2bb, Erisim tarihi:
10.10.2020.

D’URSO, Leonardo, Italys Mediation Law: An Overview, https://imimediation.
org/2017/06/22/italys-mediation-law-an-overview/, Erigim tarihi: 10.10.2020.

FOLBERG, Jay, Development of Mediation Practice in the United States, Year 16, Vol. 17,
2018, pp. 35-39, https: //www.researchgate.net/publication/321894850 Desarrollo
de la practica de la mediacion en los Estados Unidos/fulltext/5a386d56a6f-

dccdd41£df270/Desarrollo-de-la-practica-de-la-mediacion-en-los-Estados-Unidos.
pdf, Erisim tarihi, 08.10.2020.

HENRY, Marinka Schillings Maureen, Mediation, https://amstelseine.com/en/news
mediation/, Erigim tarihi: 09.10.2020.

KOCYIGIT, ilker/BULUR, Alper, Ticari Uyusmazhiklarda Dava Sarti Arabuluculuk, 1. B.,

Ankara 2019, https://adb.adalet.gov.tr/link/ticariuyusmazliklardadavasartiarabulu-
culuk.pdf, Erigim tarihi:15.8.2020.

LAMBERT, Donald/FINLAYSON, Nicole, Mediation in United Kingdom, https://www.
lexology.com/library/detail.aspx?g=02ee5416-79ba-484b-bd62-eb26318d330b, Eri-
sim tarihi: 10.10.2020.

LEWIS, Rodney L., Mediation in USA, https://www.lexology.com/library/detail.
aspx?g=1afc5951-1db6-4f91-8e3b-500022484dbd, Erigim tarihi: 10.10.2020.

NOLAN-HALEY, Jacqueline M., Judicial Review of Mediated Settlement Agreements: Im-
proving Mediation with Consent, Arbitration Law Review, Vol. S Yearbook on Arbitra-
tion and Mediation Article 9, 2013, pp. 151-161, https://elibrary.law.psu.edu/arbitra-
tionlawreview/volS/iss1/9/, Erisim tarihi: 09.10.2020.




II. Oturum | 14 Kasim 2020

RAJI, Barakat A./RAJI, Shittu A./TANIMU, Idris A., Role of Mediation in Resolving
Construction Disputes: A Study of Mediation Centre in Kwara State, TUMJ 2020, Vol. 7,
Issue 2, pp. 80-88, https: iui i

pdf, Erisim tarihi: 10.10.2020.

Bird & Bird LLP, Mediation In France, https://www.lexology.com/library/detail.
aspx?g=80559d1c-3455-4fd6-aalf-4e879092bb6d, Erisim tarihi: 09.10.2020.

www.kazanci.com.tr, Erigim tarihi: 10.10.2020.

Temel Arabuluculuk Egitimi, Egitici Kitabi, Adalet Bakanhigi Arabuluculuk Daire Bagkan-
lig1 2020, https://adb.adalet.gov.tr/arabuluculukkatilimcielkitabi.pdf, Erigim tarihi:
09.10.2020.

WHITEHOUSE, Mike, Regulating civil mediation in England and Wales: towards a ‘win-win’
outcome, Mediation theory and practice, 2017, Vol. 2 Issue 1, Erisim tarihi: https://
journal.equinoxpub.com/MTP /article/view/444.

FARIS, John Andrew, An Analysis Of The Theory And Principles Of Alternative Dispute Res-

olution, Unpublished Doctorate Thesis, University Of South Africa 1995, https://core.
ac.uk/download/pdf/43175988.pdf, Erisim tarihi, 9.10.2020.

—100 —



TICARI UYUSMAZLIKLARDA ZORUNLU
ARABULUCULUGUN UYGULAMASINA
ILISKIN GUNCEL SORUNLAR VE TESPITLER

Dr. (")gr. Uyesi Muhammed SULU*

Ticaret hayatinin gerektirdigi hizlilik, kolaylik ve giivenlik gerekgele-
rinden dolay: ticari uyusmazliklar kendilerine 6zgii usuller ile uzman mah-
kemeler vasitast ile ¢oziime kavugturulurlar. Asliye ticaret mahkemelerinde
goriilen ticari uyusmazliklarin yaninda, taraflarin tizerinde serbestge tasar-
ruf edebilecegi meselelerde alternatif uyusmazlik ¢6ziim mekanizmalarinin
her gegen giin daha da 6nem kazandig1 gériilmektedir. Uzun yillardir ticari
uyusmazliklarin ¢6ziimiinde kisilerce tercih edilen tahkim uygulamasinin
yaninda 06.12.2018 tarihli ve 7158 sayil1 kanunla Tiirk Ticaret Kanunu'nun
5/A maddesine gelen degisiklikle ticari davalardan, konusu bir miktar para-
nin 6denmesi olan alacak ve tazminat talepleri hakkinda dava agilmadan once
arabulucuya basvurulmus olmast dava sart haline gelmistir. Ticari uyusmaz-
liklardan hangilerinin zorunlu arabuluculuga tibi oldugunu tespit edebil-
mek igin 6ncelikle ticari davalarin neler oldugunun belirlenmesi gerekir. Bu
itibarla, sempozyum tebliginde 6ncelikle ticari davalar, akabinde ise arabu-
luculuga elverigli olan ticari davalar, 6rnekler ile birlikte agiklanacaktir. Bu
agiklamalar, bellibagh ticari dava tiirlerinin arabuluculuga elverislilik bagla-

munda incelenmesi ile yapilacaktir.

Zorunlu arabuluculuga tabi olan ticari uyusmazlhiklarin belirlenmesin-
de son iki yilda Bolge Adliye Mahkemeleri ve Yargitay tarafindan verilen
kararlar da ticari arabuluculuga iliskin 6nemli veriler icerdiginden dolay1
tebligde incelenecektir. Ticari uyusmazliklarda dava sart1 arabuculuk siireg-
lerinin taraflar arasindaki uyusmazli1 kazan-kazan anlayisi ile dostane bir
sekilde ¢oziimleme amacinin son iki senede ne 6lgiide amacina ulastigy, uy-
gulamadan 6rnekler ve ticari uyusmazliklarin dogal yapist baglaminda de-
tayl1 bir sekilde tebligde irdelenecektir.

*  Istanbul 29 Mays Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Dali Ogre-
tim Uyesi, ORCID: 0000-0001-9634-2272.
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Yiizyillardir bu topraklardaki lonca tegkilatlarinda “helallesme” gibi
yollarla dostane bir gekilde ¢oziimlenen ticari uyusmazliklar: canlandir-
ma gayretinin 6nemli bir sonucu olan ticari dava sart1 arabuluculuk uygu-
lamasinin pozitif hukukumuza ve uygulamanin ihtiyaglarina ne 6lgiide uy-
gun oldugu ticaret hukukunun genel prensiplerinin de incelenmesini elzem
kilar. Giintmiizdeki ticari uyusmazliklarin dava sart1 arabuluculuk kapsa-
mina ne Sl¢iide uygun oldugunu belirlemek i¢in, kamu diizeni olgusu ile
taraflarin tizerinde serbestge tasarruf edebilecegi hususlardan dogan uyus-
mazliklarin tespiti de 6nem arz eder. Dolayisiyla tebligde tiim bu hususlar
detayli bir sekilde irdelenecektir.

Sunulacak tebligde, ticari uyusmazliklarda arabuluculugun ticaret ha-
yatindaki toplumsal uzlag1 kiltiiriine ne 6l¢iide katkida bulunabilecegi so-
rusuna bilimsel bir cevap aranirken, hukukumuzdaki diger zorunlu arabulu-
culuk tiirleri olan is ve titketici uyusmazhiklarindaki giincel durumun tespiti
de mukayeseli olarak yapilacaktir. Ticari uyusmazlikta dava sart1 arabulu-
culugun hukukumuzda yeni olmasi hasebi ile yarg: kararlarinin ve doktrin-
deki eserlerin azlig1, konunun teorik temellerinin olusutulmasi baglaminda

uygulamadan verilecek 6rnekleri daha da 6nemli kilmaktadur.

Anahtar kelimeler: Ticari Uyusmazlik, Uzman Arabuluculuk, Dosta-

ne Coziim, Ticari Dava, Mahkeme
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CURRENT PROBLEMS AND
DETERMINATIONS RELATED TO THE
IMPLEMENTATION OF COMPULSORY

MEDIATION IN COMMERCIAL DISPUTES

Due to the speed, convenience and security reasons required by com-
mercial life, commercial disputes are resolved through specialized courts
with their own procedures. In addition to the commercial disputes seen
in the commercial courts of first instance, it is seen that alternative dispute
resolution mechanisms gain more importance day by day in matters on
which the parties can freely decide. In addition to the arbitration practice
preferred by individuals in the settlement of commercial disputes for many
years, the amendment to the article 5/A of the Turkish Commercial Code
with the law dated 06.12.2018 and numbered 7155, the subject of which is
the payment of a certain amount of money, were applied with the media-
tor before the lawsuit was filed, it has become a case requirement. In order
to determine which commercial disputes are subject to compulsory media-
tion, first of all, it is necessary to determine what the commercial cases are.
In this respect, in the symposium notice, firstly the commercial cases and
then the commercial cases that are eligible for mediation will be explained
together with examples. These disclosures will be made by examining the

main types of commercial cases in the context of eligibility for mediation.

The decisions made by the Regional Courts of Justice and the Court
of Cassation in the last two years in determining commercial disputes sub-
ject to mandatory mediation will also be examined in the notice, as they
contain important data on commercial mediation. In the notice, the extent
to which the purpose of resolving the dispute between the parties amicably
with a win-win approach in commercial disputes has reached its purpose in
the last two years, will be discussed in detail with examples from the imple-

mentation and the nature of commercial disputes.
Commercial litigation clause, which is an important result of the ef-

forts to revive commercial disputes that have been resolved amicably by

means of “helallesme” in the guild organizations in these lands for centuries,
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makes it necessary to examine the general principles of commercial law to
what extent the practice of mediation is suitable for our positive law and
the needs of the practice. It is also important to examine the public order
phenomenon and the disputes arising from the issues that the parties can
decide freely, in order to determine to what extent the current commercial
disputes are suitable for the scope of the case clause mediation. Therefore,

all these issues will be examined in detail in the notice.

In the notice, a scientific answer is sought to the question of how
much mediation can contribute to the culture of social consensus in com-
mercial life, and the current situation in business and consumer disputes,
which are other mandatory mediation types in our law, will be determined
comparatively. The fact that mediation is new in our law and the scarcity of
judicial decisions and works in the doctrine make the examples to be given
in practice in the context of forming the theoretical basis of the issue more

important.

Keywords: Commercial Dispute, Expert Mediator, Amicable Resolu-

tion, Commercial Litigation, Court
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ARABULUCULUK MERKEZLERININ
SIRKETLESMESI, VERGI VE FATURA DUZENI

Av. Arb. Salih UNAL*

Hukuk sistemimize arabuluculuk 2012 yilinda dahil olmustur; an-
cak ig uyusmazliklarinda' arabuluculugun dava sart1 olduguna iligkin hii-
kiimlerin 1 Ocak 2018 tarihinde yiriirliige girmesi ile ve ardindan da ara-
buluculugun dava sart1 oldugu uyusmazliklarin kapsamina 1 Ocak 2020
tarihinden itibaren ticari uyusmazliklar* ve 28 Temmuz 2020 tarihin-
den itibaren tiiketici uyusmazliklarinin® alinmast ile yaygin bir uygulama-
ya kavusmustur. Gergekten, 2 Ocak 2018 ila 19 Aralik 2019 déneminde
dava sart1 arabuluculuk kapsaminda is uyusmazliklarinda 739.255%; tica-
ri uyusmazliklarda 146.413° arabulucu gérevlendirmesi yapilan dosya ol-
dugu tespit edilmigtir. 2013 yilindan 19 Aralik 2019 tarihine kadar ihtiya-
ri arabuluculuk kapsaminda 239.927 arabulucu gorevlendirmesi yapilan

dosya olmustur®.

Giintimiizde yaygin bir uygulamasi oldugunu aciklikla s6yleyebile-
cegimiz arabuluculugun nasil yapilacags ise bu siire zarfinda gerek arabu-
lucularin gerekse de arabuluculuk hizmetlerinin diizenli ve verimli olarak
yiiriitiilmesini saglamakla gérevli (m. 30/1, a) Arabuluculuk Daire Baskan-
Iiginin giindemini olusturmustur. 6325 sayili Hukuk Uyusmazhiklarinda

*  Konya Barosu, ORCID: 0000-0002-7262-343X.

1 7036 sayih Is Mahkemeleri Kanunu, RG 25.10.2017, 30221.

2 715S sayil Abonelik Sozlesmesinden Kaynaklanan Para Alacaklarina fliskin Takibin
Baslatilmas: Usulit Hakkinda Kanun ile 6102 sayili Tiirk Ticaret Kanunu'na eklenen
m. 5/A hikmi, RG 19.12.2018, 30630.

3 7251 sayih Hukuk Muhakemeleri Kanunu ile Baz1 Kanunlarda Degisiklik Yapilmasi
Hakkinda Kanun ile 6502 sayili Tiiketicinin Korunmas1 Hakkinda Kanun’a eklenen
m. 73/A hitkmii.,, RG 28.07.2020, 31199.

4 https://adb.adalet.gov.tr/Sayfalar/istatistikler/istatistikler/davasarti.pdf (Erisim ta-
rihi: 15.10.2020).

S https://adb.adalet.gov.tr/Sayfalar/istatistikler/istatistikler/ticaridavasarti.
sim tarihi: 15.10.2020).

6  https://adb.adalet.gov.tr/Sayfalar/istatistikler/istatistikler /ihtiyari.pdf (Erigim tari-
hi: 15.10.2020).

df (Eri-
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Arabuluculuk Kanunu” arabuluculugun sadece hukuk fakiiltesi mezunlari
tarafindan icra edilmesine izin vermektedir (m. 20/2, b). Bununla birlik-
te, Daire Bagkanliginca arabuluculugun tek basina degil, birlikte ve elbirligi
ile yapilmasinin tegvik edildigj, sirketlesmenin 6nerildigi de bir gercekliktir.

Gergekten de, arabuluculugun icra edilmesinde arabulucunun yetkin
olmasi yaninda hizmet kalitesi de 6nem tagimaktadir. “Arabuluculuk mer-
kezi” ad1 altinda sunulan arabuluculuk hizmetlerinde uygun miizakere sa-
lonlari ile arabuluculuk faaliyeti kolaylagirken taraflarin da daha konforlu
ortamlarda miizakere imkanina sahip olmasi saglanmaktadir®. Ancak mev-
zuatimizda arabuluculuk merkezlerine iligkin acik bir diizenleme bulunma-
maktadir. Bu da, arabuluculugu arabuluculuk merkezleri biinyesinde yerine
getirmek ve ashnda boyle bir merkez kurmak isteyen arabulucular bakimin-

dan birgok bilinmezi beraberinde getirmistir.

Bu caligma ile, 6ncelikle arabuluculuk merkezlerinin anonim girket
olarak kurulup kurulamayacag1 degerlendirilecektir. Kisisel kanaatimiz ge-
regi, anonim sirket olarak kurulusun miimkiin oldugu yasal dayanaklari ile
birlikte ortaya konduktan sonra anonim sirket binyesinde sunulan ara-
buluculuk hizmetinin vergisel boyutu incelenecektir. S6z konusu hizmet
kargihg: serbest meslek makbuzu mu fatura mi1 kesilmesi gerektigi acikla-
nacaktir. Anonim sirket biinyesinde sunulan arabuluculuk hizmetleri baki-
mindan yanitlanmasi gereken diger 6nemli soru ise gelir vergisi stopaji ya-

pilip yapilmayacag olup gerekgeleri ile birlikte yanitlanacaktir.

Anahtar kelimeler: arabuluculuk merkezi, anonim sirket, fatura, ser-

best meslek makbuzu, gelir vergisi stopajt

7 RG22.06.2012,28331.

8 Akin, Levent: “fkinci Yilinda Dava Sarti Arabuluculuk Alaninda Gelismeler ve One-
riler”, Sosyal Giivenlik Dergisi, 2020, C. 10, S. 1, 8.
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MEDIATION CENTERS ESTABLISHING
AS COMPANYAND THEIRTAX
AND INVOICE ORDER

Mediation became a part of Turkish legal system in 2012. However,
it became widespread after that the provisions regulating mediation as a
cause of action for certain disputes. Such provisions about the labour dis-
putes’ entered into force on January 1, 2018, while the provisions about
the commercial disputes® on January 1, 2020 and about the consumer
disputes® on July 28, 2020 entered into force. It is determined that be-
tween 2 January 2018 and 19 December 2019 there are 739.255* medi-
ation folders about labour disputes, 146.413° folders about commercial
disputes. From 2013 to 19 December 2019, the number of voluntary me-
diation file is 239.927°.

Today mediation has a common practice. By the mediators and the
Mediation Head of Department, it has been argued how the mediation ser-
vice is provided. The Law about Mediation in Legal Disputes no. 63257 al-
lows only the law school graduates to exercise mediation (Art. 20/2, b).
The Mediation Head of Department encourages that mediation exercised

not alone, but together, in cooperation and corporatization.

Indeed, in the execution of the mediation, service quality is also im-
portant as well as competence of the mediator. In the mediation servic-

es provided under the name of “mediation center, mediation activities are

Labour Courts Law no. 7036, Official Gazette 25.10.2017, 30221.
By Law no. 7155 added to Turkish Commercial Law no. OG 19.12.2018, 30630.
By Law no. 7251 added to the Law no. 6502, OG 28.07.2020, 31199.

https://adb.adalet.gov.tr/Sayfalar/istatistikler/istatistikler/davasarti.pdf (Access date:
15.10.2020).

N O S A

istatistikler/istatistikler/ticaridavasarti.pdf (Access

date: 15.10.2020).
6 https://adb.adalet.gov.tr/Sayfalar/istatistikler/istatistikler/ihtiyari.pdf (Access date:

15.10.2020).
7 0G22.06.2012,28331.
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facilitated in the suitable negotiation halls. So, the parties are able to nego-
tiate in more comfortable environments®. However, there is no clear reg-
ulation about the mediation centers. As a consequence, there are many
questions for the mediations who prefer to perform mediation within me-

diation centers and actually want to establish such a center.

With this study, first of all, it will be evaluated whether mediation
centers can be established as joint stock companies. We agree that they is
no obstacle. Secondly, tax aspect of the mediation service offered with-
in a joint stock company will be examined. Within this scope, it will be
explained whether a self-employment receipt or an invoice should be is-
sued for the said service. Another important question to be answered in
terms of the mediation services provided within the joint stock compa-
ny is whether there will be income tax withholding. Finally, this question

will be answered.

Keywords: mediation center, joint stock company, invoice, self-em-

ployment receipt, income tax withholding

8 Akin, Levent: “Tkinci Yilinda Dava Sart1 Arabuluculuk Alaninda Gelismeler ve One-
riler”, Sosyal Giivenlik Dergisi, 2020, Vol. 10, N. 1, 8.
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ULUSLARARASIYATIRIM
UYUSMAZLIKLARININ COZUMUNDE
ARABULUCULUK

Ars. Gor. Silleyman Yasir ZORLU*

Yabanci yatiimet ile devlet arasinda ortaya ¢ikan uyusmazliklarin ¢ozi-
mil konusunda en ¢ok bagvurulan yontem olan “tahkim’, son yillarda ¢esit-
li nedenlerden dolay: elestirilerin hedefi olmustur. Bu elestiriler neticesinde
taraflarin, yatirnm uyusmazlhiklarinin ¢6ziim yontemlerini gesitlendirmek ve
tahkimin yerine gegebilecek veya birlikte kullanilabilecek yontemler tizerin-
deki ¢aligmalar1 hizlanmigtir. Bu baglamda alternatif uyusmazhk yontemi ola-
rak uluslararas: ticari uyusmazhklarda sik¢a bagvurulan “arabuluculuk”, ulus-
lararasi yatirim hukukunda da giindeme gelmistir. Bu tebligde de uluslararas
yatirim uyusmazliklarinda ihtilaf ¢6ziim yontemi olarak arabuluculuk mese-
lesi dncelikle uluslararasi yatirim hukukundaki en 6nemli kurum olan Yatirim
Uyusmazliklarin Coziimii icin Uluslararasit Merkezi'nin (International Cent-
re for Settlement of Investment Disputes kisaca ICSID) arabuluculuk konu-
sundaki ¢ahgmalar1 ¢ercevesinde incelenecektir. ICSID’in yani sira yatirim
hukukunda arabuluculuk meselesine iliskin diger kurumlarca yapilan gals-
malar ele alinacaktir. Yatirmm hukukunun en 6nemli kaynag olan uluslarara-
s1yatirim anlagmalarinda arabuluculuk kurumunun yeri konusunda da cesitli
ornekler tizerinden agiklamalar yapilacaktir. Son olarak arabuluculuk kuru-
munun yatirim hukuku baglaminda degerlendirilmesi sonucunda bu kuru-
mun uluslararasi yatirim uyusmazhklari icin bir ihtilaf ¢6ziim yontemi olarak

tercih edilip edilmeyecegine dair goriisler ortaya konacaktir.

Uluslararasi yatirnm hukukunda, kurumsal dostane ¢6ziim yontemi
olarak su ana kadar sadece uzlastirma (conciliation) kullanilmistir. Uzlas-
tirma yontemi, ICSID tarafindan 1966 yilindan beri taraflara sunulmus

olmasina ragmen ilk uzlagtirma 1985 yilinda tamamlanmus ' ve bu zama-

*  Fatih Sultan Mehmet Universitesi Hukuk Fakiiltesi Milletlerarasi Ozel Hukuk ve
Usul Hukuku Anabilim Dali Aragtirma Gérevlisi, ORCID: 0000-0001-6561-7691.

1 Ilkuzlagtirma olay1 igin bkz, Lester Nurick and Stephen J Schnably, “The First ICSID
Conciliation: Tesoro Petroleum Corporation v. Trinidad and Tobago’ (1986) 1 IC-
SID Review - Foreign Investment Law Journal 340.
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na kadar toplamda 13 tane uzlagtirma ICSID tarafindan yiiritilmis olup
bazilar1 halen devam etmektedir. > Bu rakamlar dikkate alindiginda dev-
let ile yabanci yatirimcinin aralarinda ¢ikan ihtilafin ¢6ziimi icin dostane
yontemleri tercih etmedigi agik¢a goriilmektedir. Fakat son zamanlarda
tahkim yonteminin elestirilerin odag1 olmasindan dolay1 ICSID, dostane
ihtilaf ¢6zme konusunu tekrardan giindemine almis ve 6zellikle yatirim-
ci-devlet arabuluculuk (investor-state mediation) yontemi iizerinde galis-

malarini hizlandirmigtir.

Arabuluculuk yontemi, tamamen taraf iradelerine bagl olarak ger-
ceklesen bir yontem oldugu icin usil kurallar da 6ncelikli olarak taraf-
larca belirlenmektedir. Fakat tahkimde ve uzlagtirma yonteminde oldugu
gibi kurumlar, arabuluculuk y6ntemine de yol gosterici olmasi amacry-
la ¢esitli kurallar yayilamigtir. Bu sebeple, kurumsal baglamda ilk olarak
Uluslararasi Barolar Birligi (International Bar Association kisaca IBA),
2012 yilinda ilk diizenlemeyi yapmus ve “Yatirimci-Devlet Arabuluculuk
Kurallar’n1 ilgililerin hizmetine sunmustur. $u ana kadar genel olarak
uluslararas: ticari tahkim alaninda kural ve rehberler yayinlayan IBA'nin
yatirimci-devlet arabuluculuk konusunda bir metin hazirlamasi bu husus-

taki ilgisini agik¢a gostermektedir.?

Bunun yamsira uluslararasi enerji hukukunda 6nemli bir yere sa-
hip olan Enerji Sart1 Anlagmasi’nin idari kurumu olan Enerji Sart1 Sekre-
teryasi da arabuluculuk konusundaki ¢aligmalara dahil olmustur. Bu kap-
samda 2016 yilindaki Konferansta “Yatirim Arabuluculuguna dair Rehber”
yaymlanmustir. * Bu rehber biinyesinde taraflarin arabulucugu segmesi ha-

linde siirecin bagindan sonuna kadar taraflara arabuluculuga dair her tiirli

2 2020 yih itibariyle ICSID veritabanindan elde edilen rakamlar: https://icsid.worl-
dbank.org/cases/case-database (son erigim tarihi, 14.10.20).

3 IBAmn su zamana kadar hazirladig1 ve uygulamada sik¢a bagvurulan kural ve reh-
berler i¢in bkz. https://www.ibanet.org/LPD/Dispute_Resolution Section/Arbit-
ration/Default.aspx (son erigim tarihi 14.10.20). Ayrica, IBA Arabuluculuk Kuralla-
rinin gelistirilmesine dair oneriler igin bkz, J Lack, M Leathes and W] von Kumberg,

‘Enabling Early Settlement in Investor-State Arbitration - The Time to Introduce
Mediation Has Come’ (2014) 29 ICSID Review 133.

4 Rehber i¢in bkz, https://energycharter.org/fileadmin/DocumentsMedia/ CCDECS
2016/CCDEC201612.pdf (son erigim tarihi 14.10.20)
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yol gosterici bilgi yer almaktadir. Ayrica taraflarin dostane ¢6ziim yontemi
olarak arabuluculugu se¢meleri tegvik edilmistir. Bir de arabuluculuk sonu-
cunda imzalanan anlagma metninin tenfizi konusunda da taraflarin kolay-

lagtirict adimlar atmalari tavsiye edilmistir.

Arabuluculugun ICSID nezdinde gelistirilmesi icin birtakim fikir-
ler ortaya konmustur. Arabuluculuk sonucunda taraflarin vardigi anlagma
metninin taraflar1 baglayici 6zelliginin olmamasindan dolay1 ICSID, taraf-
lara bu konuda bir ¢6ziim 6nerisinde bulunmaktadir. Bu baglamda tarafla-
rin istemeleri halinde ilgili anlagsma metni, ICSID Tahkim Kurallar1 Madde
43(2) uyarinca, tahkim kararina dahil edilerek ICSID’in sagladig1 tenfiz gii-
ctine haiz olacaktir. Béylece arabuluculuk neticesinde ulagilan uzlag1 metni
uluslararas tenfiz kabiliyetine sahip olacak ve arabuluculugun bu konuda-

ki eksikligi giderilecektir.

Uluslararas: yatirim anlagmalarinda da arabuluculuk, son zamanlar-
da tahkim 6ncesi basamak olarak yer almaya baglamistir. Bu anlagmalardan
birisi olan Avrupa Birligi ile Kanada arasinda imzalanan Serbest Ticaret
Anlagmasrnin 8.20. maddesinde taraflarin her an arabuluculuk yéntemine
bagvurabilecekleri agikca diizenlenmistir. * Bu anlasma dahilinde, arabulu-
culuk goniilli ve ad hoc olarak 6ngérilmistir. Ayrica Avrupa Birligi su si-
ralar miizakere ve imza agamasinda oldugu diger serbest ticaret anlagma-

larina da arabuluculuk yéntemini bu sekilde dahil etmeye galismaktadir. ¢

Arabuluculugun tercih edilme nedenleri incelendigi vakit, siire ve ma-
liyet olmak tizere, arabuluculuk yontemi bagindan sonuna kadar tahkime
nazaran daha az kural igerip taraflara daha esnek olma imkani saglamak-
tadir. Bu nedenle tahkime nazaran arabuluculuk siirecinin diizenlenmesi-
ne dair kural ve rehberlerin sinirli olmasi, arabuluculuk stirecinin taraflarin

riza ve anlagmalarina bagh olarak yiiriitilmesi sonucunu dogurmaktadir.

S Ilgili anlagmanin maddelerinin detay1 igin bkz, http://ec.europa.eu/trade/policy/in-
focus/ceta/ceta-chapter-by-chapter/ (son erisim tarihi, 14.10.20).

6 Su an miizakere agamasinda olan AB-Cin Serbest Ticaret Anlagmasinda yer almasi
muhtemel olan yatirimci-devlet arabuluculuk sistemi i¢in bkz, Chunlei Zhao, ‘Investor-
State Mediation in a China-EU Bilateral Investment Treaty: Talking About Being in the
Right Place at the Right Time’ (2018) 17 Chinese Journal of International Law 111.
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Bu durum, taraf iradelerinin siirece dogrudan yansimasini saglamaktadur.
Fakat siirecin sonunda ortaya ¢ikan anlagma da tahkim kararina nazaran
icerik ve tenfiz konusunda farkliliklar icermektedir. Ozellikle tenfiz konu-
sunda ticari meselelerden dogan ihtilaflarin arabuluculuk yoluyla ¢6ziilme-
si halinde taraflarin anlagtig1 metnin tenfizi i¢in 6nemli katkilar olan “Sin-

gapur Konvansiyonu”, yatirim uyusmazhklarini kapsamamaktadir.

Sonug olarak, uluslararasi ticari uyugmazliklarda yillardan beri kullani-
lan arabuluculuk, uluslararas: yatirim uyusmazliklarinda da son zamanlar-
da gesitli kurumlarca devletler ve yabanci yatirimcilar igin giindeme getiril-
mistir. Bu kapsamda ilgili kuruluslar, kurumsal arabuluculuk igin kurallar ve
standartlar tizerinde ¢aligmaya baglamiglardir. Bu diizenlemeler paydaglarin
begenisine sunulmustur ve gelen yorumlar cercevesinde iyilestirilmeye ca-
lisilmaktadir. Neticesinde arabuluculuk yonteminin tahkim y6ntemine al-
ternatif ya da tahkimin yani sira dostane bir ¢6ziim metodu olarak devlet ve
yabanci yatirime tarafindan tercih edilmesi i¢in ¢aligmalar hiz kazanmugtir.
Ozellikle yatirim tahkimine son zamanlarda yoneltilen elestirilerden dolay
arabuluculuk uluslararasi yatirim hukukunda kendisine yer bulabilir ve tah-

kime alternatif olarak degerlendirilebilir.

Anahtar kelimeler: Arabuluculuk, ICSID, IBA, Yatirim Anlagmalari,

dostane ¢6ziim
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MEDIATION FORTHE SETTLEMENT OF
INTERNATIONALINVESTMENT DISPUTES

“Arbitration”, which is the most used method for the settlement of dis-
putes between foreign investors and the state, has been the target of criti-
cism for various reasons in recent years. As a result of these criticisms, the
parties’ efforts to diversify the resolution methods of investment disputes
and on methods that can replace or be used together with arbitration have
accelerated. In this context, “mediation”, which is frequently used in inter-
national commercial disputes as an alternative dispute method, has also
come to the fore in international investment law. In this paper, mediation
as a dispute resolution method in international investment disputes will
primarily be examined by the International Center for Settlement of Invest-
ment Disputes (ICSID), which is the most important institution in inter-
national investment law. In addition to ICSID, studies conducted by other
institutions on the issue of mediation in investment law will be discussed.
Explanations will be made with various examples regarding the place of the
mediation in international investment agreements, which is the most im-
portant source of investment law. Finally, as a result of the evaluation of the
mediation concept in the context of investment law, opinions will be put
forward whether this institution will be preferred as a dispute resolution

method for international investment disputes.

In international investment law, only conciliation has been used as a
institutional amicable solution method until now. Although the concilia-
tion method has been presented to the parties by ICSID since 1966, the
first conciliation was completed in 1985 and a total of 13 conciliations have
been carried out by ICSID so far, some of which are still ongoing. Consid-
ering these figures, it is clearly seen that the state and foreign investors do
not prefer friendly methods to resolve the dispute between them. Howev-
er, due to the fact that the arbitration method has been the focus of criti-
cism recently, ICSID has put the issue of friendly dispute resolution on its
agenda again and accelerated its studies especially on the investor-state me-

diation method.
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Since the mediation is a method that depends entirely on the will of
the parties, the rules of procedure are primarily determined by the parties.
However, as in arbitration and mediation method, institutions have pub-
lished various rules to guide the mediation. For this reason, in an institu-
tional context, the International Bar Association (IBA for short) made the
first arrangement in 2012 and introduced the “Investor-State Mediation
Rules” to the service of the relevant parties. The preparation of a text on
investor-state mediation by IBA, which has generally published rules and
guidelines in the field of international commercial arbitration until now,

clearly shows its interest in this issue.

In addition, the Energy Charter Secretariat, which is the administra-
tive body of the Energy Charter Agreement, which has an important place
in international energy law, has also been involved in the work on media-
tion. In this context, “Guide on Investment Mediation” was published in
the 2016 Conference. This guide contains all kinds of guiding information
about mediation from the beginning to the end of the process in case the
parties choose to mediate. In addition, the parties are encouraged to choose
mediation as a method of amicable settlement. It was also recommended
that the parties take facilitative steps in the enforcement of the agreement

text signed as a result of mediation.

A number of ideas have been put forward to improve mediation with
ICSID. ICSID oftfers a solution to the parties, especially since the text of the
agreement reached as a result of mediation is not binding on the parties. In
this context, if the parties so request, the relevant text of the agreement will
be included in the arbitration decision in accordance with Article 43 (2) of
the ICSID Arbitration Rules, and will have the enforcement power provid-
ed by ICSID. Thus, the reconciliation text reached as a result of mediation
will have the capability of international enforcement and the lack of media-

tion on this issue will be eliminated.
Mediation has recently started to take place as a pre-arbitration step

in international investment agreements. Article 8.20 of the Free Trade

Agreement signed between the European Union and Canada, one of these
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agreements. It is clearly stated in the article that the parties can apply for
mediation at any time. Under this agreement, mediation is foreseen as vol-
untary and ad hoc. In addition, the European Union is trying to include the
mediation method in other free trade agreements that it is currently in the

negotiation and signature phase.

The mediation method includes fewer rules than arbitration from the
beginning to the end, and allows the parties to be more flexible, including
the time, duration and cost of the reasons for choosing mediation. There-
fore, the limited rules and guidelines regarding the regulation of the media-
tion process compared to arbitration results in the mediation process being
carried out depending on the consent and agreements of the parties. This
situation ensures the direct reflection of the will of the parties to the pro-
cess. However, the agreement that emerged at the end of the process also
contains differences in content and enforcement compared to the arbitra-
tion award. The “Singapore Convention”, which makes important contri-
butions to the enforcement of the text agreed by the parties in the media-
tion, especially in the event that disputes arising from commercial issues,

does not cover investment disputes.

As a result, mediation, which has been used for years in internation-
al commercial disputes, has recently been brought to the agenda by various
institutions for states and foreign investors in international investment dis-
putes. In this context, relevant organizations have started to work on rules
and standards for institutional mediation. These regulations are present-
ed to the stakeholders and are tried to be improved within the framework
of the comments received. As a result, efforts to make the mediation meth-
od preferred by the state and foreign investors as an alternative to the arbi-
tration method or as a friendly settlement method besides arbitration have
gained momentum. Mediation can find a place for itself in international in-
vestment law and can be considered as an alternative to arbitration, espe-

cially due to the recent criticism of investment arbitration.

Keywords: Mediation, ICSID, IBA, Investment Treaties, amicable set-

tlement
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ARABULUCULUK SOZLESMESINDE
GENEL ISLEM KOSULLARINA ILISKIN
HUKUMLERIN UYGULANMASI

Dog. Dr. Selin SERT SUTCU*

62385 Sayili Hukuk Uyusmazliklarinda Arabuluculuk Kanunu ile uyus-
mazhk icerisinde olan taraflarin uyusmazligi arabulucu aracihigryla kanun-
da diizenlenen hususlarda zorunlu, kanunda arabuluculuga bagvurunun zo-
runlu olarak diizenlenmedigi hususlarda ise ihtiyari olarak ¢6ziimlemesine
imkén taninmugtir. Taraflarin uyusmazhg: arabulucu ile ¢ézmeye karar ver-
mesi halinde ise arabulucunun uyusmazhgin ¢6ziimiine iligkin bir arabulu-
culuk s6zlesmesi hazirlamasi, taraflar arasindaki bilgilerin kaybolmamasi ve
belirli bir tutanak altina tutulmasi bakimindan 6nemlidir. Arabulucu tara-
findan hazirlanacak olan bu s6zlesmede taraflarin kimlik bilgileri, uyusmaz-
lik konusu, taraflarin uyusmazlik konusu ile ilgili iddia ve distinceleri, bu id-
dia ve diistincelerin ispatlanmasini saglayacak deliller, uyusmazlik konusuna
iligkin ¢6ziim 6nerileri ile arabuluculuk faaliyeti sonucunda varilan sonug ve
bu sonuca taraflarca iyi niyet ve dirtistliik kurallar1 geregince riayet edilece-
gi hususunun belirtilmesi gibi konulardir. Arabuluculuk faaliyeti ile bir ge-

yin yapilmas: edimi iistlenilmis ise bu edimin ifa edilmesi de gerekmektedir.

6098 Sayili Tiirk Borglar Kanunu m. 20 vd hitkimlerinde sézlesme-
lerin standart sézlesmeler haline gelmesi durumunda, bir sézlesme ya-
pilirken diizenleyenin, ileride ¢ok sayida benzer sézlesmede kullanmak
amaciyla 6nceden tek bagina hazirlayarak karg: tarafa sundugu sézlesme hii-
kiimlerinin olabilecegini ve bu hiikiimlere genel islem kosullar1 denilmesi
gerektigini ifade etmistir. Arabuluculuk s6zlesmesinde de arabulucu, aym
veya benzer uyusmazliklarda kullanilmak tizere bu sekilde genel iglem ko-
sullarini igeren bir sozlesme metni hazirlar ise uyusmazligin ¢6ziimlenmesi
amaciyla bagvuruda bulunan taraflarin bu kosullar1 degistirip degistireme-

yecegi meselesi calismamizin temel konusudur.

*  Akdeniz Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali O gretim Uyesi,
ORCID: 0000-0001-7483-6394.
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Arabulucunun arabuluculuk sozlesmesinin tarafi olmamasi sebebiyle
arabuluculuk s6zlesmesinde taraflarin ads, soyadi gibi kimlik bilgilerine yer
vermesi, uyusmazlik konusunun belirlenmesi amaciyla uyusmazlik konu-
su seklinde bir bagliga yer vermesi miimkiin iken her uyusmazlik kendi ige-
risinde farkli sorunlar ve farkli ¢6ziim 6nerileri ile sonuglanacak olmasi se-
bebiyle sozlesmesinin tamaminin genel islem kosullarina tabi olmayacagini

kabul etmemiz gerekecektir.

Calismamuz da arabuluculuk sézlesmesinde genel islem kogullar ile
diizenlenebilecek hususlar ve diizenlemeyecek hususlar ile genel islem ko-
sulu ile diizenlenen hususlarda taraflarin kullanabilecekleri hukuki yollar

inceleme konusu yapilacaktur.

Anahtar Kelimeler: arabulucu, arabuluculuk sézlesmesi, genel islem

kosullari, genel islem kosullarinin 6zellikleri, elveriglilik.
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INTHE MEDIATION AGREEMENT
APPLICATION OF THE PROVISIONS
REGARDING GENERAL
OPERATING CONDITIONS

With the Law on Mediation in Legal Disputes numbered 62385, par-
ties in dispute were allowed to resolve the dispute through the mediator as
mandatory in matters regulated by law, and voluntarily in matters where the
application for mediation is not regulated by law. If the parties decide to re-
solve the dispute with the mediator, it is important for the mediator to draw
up a mediation agreement for the settlement of the dispute, in order not to
lose the information between the parties and to keep them under a certain
report. In this contract to be prepared by the mediator, the identity infor-
mation of the parties, the subject of the dispute, the claims and opinions of
the parties regarding the subject of the dispute, the evidence to prove these
claims and thoughts, the solution proposals regarding the dispute, the con-
clusion reached as a result of the mediation activity and the good faith and
honesty rules of the parties. These are issues such as stating that it will be
duly respected. If the act of doing something has been undertaken with the

mediation activity, this act must also be performed.

Turkish Code of Obligations No. 6098 m. In the provisions of 20 et
seq., It is stated that in the event that the contracts become standard con-
tracts, when making a contract, there may be contract provisions prepared
individually and presented to the other party in order to use in many sim-
ilar contracts in the future and these provisions should be called general
transaction conditions. In the mediation agreement, if the mediator pre-
pares a contract text that includes the general transaction conditions to be
used in the same or similar disputes, the issue of whether the parties ap-
plying for the settlement of the dispute can change these conditions is the

main subject of our study.

Since the mediator is not a party to the mediation contract, it is pos-

sible to include the identity information such as the name and surname
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of the parties in the mediation contract, to include a title in the form of
the subject of the dispute in order to determine the subject of the dispute,
while each dispute will result in different problems and different solution

proposals. We will have to accept that it will not be subject.

In our study, the issues that can be regulated with the general transac-
tion conditions in the mediation agreement and the matters that will not be
regulated and the legal ways that the parties can use in the matters regulated

with the general transaction condition will be examined.

Keywords: mediator, mediation agreement, general transaction con-

ditions, properties of general transaction conditions, availability.

KAYNAKCA

BORA, Ozlem: Arabuluculuk Sézlesmesi, Ankara 2020.

EKMEKCH, O., OZEKES, M., ATALI, M., SEVEN, V,, Hukuk Uyusmazliklarinda Arabulu-
culuk, Istanbul 2019.

ERDEM, Umit: Ticaret Mahkemeleri Kararlarinda Dava Sarti Zorunlu Arabuluculuk, fs-
tanbul 2020.

EREN, Fikret: Bor¢lar Hukuku Genel Hitkiimler, Ankara 2020.
ERKAN, Mustafa: Arabuluculuk ve Singapur Sozlesmesi, Istanbul 2020.
ERTURK, Mustafa: Arabuluculuk Sozlesmesi, Ankara 2020.
KILICOGLU, Ahmet: Arabuluculuk Sézlesmeleri, Ankara 2020.
ILHAN, Onur: Arabuluculuk Sézlesmesi, Ankara 2020.

— 128 —



BENIMLE BOSANIR MISIN?!: BOSANMANIN
HUKUKI SONUCLARI BAKIMINDAN
ARABULUCULUGUN UYGULANABILIRLIGI

Dr. Ogr. Uyesi Ozlem ACAR UNAL*

Cok eski zamanlarda dahi uygulama alani bulan arabuluculuk kuru-
muna iligkin tilkemizdeki ilk yasal diizenleme, 07.06.2012 tarihinde kabul
edilen 6325 sayilh Hukuk Uyusmazhklarinda Arabuluculuk Kanunu'dur
(HUAK). HUAK md. 1/£.2 geregince Kanun'un uygulama alanina, 6zel hu-
kuk uyusmazliklari girdiginden aile hukukundan kaynaklanan uyusmazlikla-
rin da arabuluculuk kurumu vasitasiyla ¢oziimlenebilmesi mimkiindir. Bu
cercevede degerlendirildiginde bir aile hukuku uyusmazh: olan bosanma
davalarinda da arabuluculuga gitmeye bir engel yoktur. Ancak kanun koyu-
cu her 6zel hukuk uyusmazliginda arabulucuya bagvurmay: kabul etmemis
ve yalnizca taraflarin Gizerinde serbestge tasarruf edebilecekleri uyusmazlik-
lar bakimindan arabuluculuga gidilebilecegini belirterek bir sinirlamaya git-
migtir. Caliymamizin konusu bosanma davalarina iligkin hangi anlagmazlik-
larin arabuluculuk yoluyla ¢6ziimlenebileceginin tespiti olarak belirlenmis
olup, asagida yer verilen hukuki problemlerin arabuluculuk yolu ile ¢6ziimi-

ne iligkin tespit ve degerlendirmelerde bulunulmaya ¢alisilacaktur.

Tebligimizde oncelikle Tiirk Medeni Kanunu'nun (TMK) 170. mad-
desi ¢ergevesinde arabulucu tarafindan bosanma karar1 verilip verilemeye-

cegi tizerinde durulacaktir.

Bosanmaya iligkin uyusmazliklar agisindan dikkat ¢ekici olan bir diger
husus ise HUAK md. 1/£.2 son ciimlede yer almaktadir. S6z konusu diizen-
lemeye gore, aile i¢i siddet iddiasin1 igeren uyusmazliklarin arabuluculuk
yontemiyle ¢6ziimlenmesi miimkiin degildir. Bu cergevede 6ncelikle aile
icindeki siddetten ne anlagilmas: gerektigi ele alinarak siddetin hangi ti-

riiniin bu diizenlemenin kapsaminda oldugunu belirlenmeye ¢alisilacaktir.

*  Istanbul Kiiltiir Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali Ogretim
Uyesi, ORCID: 0000-0001-8112-0001.
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Tebligimizde aile ici siddet, Kadinlara Yonelik Siddet ve Aile I¢i Sidde-
tin Onlenmesi ve Bunlarla Miicadeleye Iliskin Avrupa Konseyi Sézlesme-
si (Istanbul Sézlesmesi) ve 6284 sayili Ailenin Korunmasi ve Kadina Kar-
st Siddetin Onlenmesi Kanunu esas alinarak degerlendirilecek olup, ayrica
diizenlemenin arabuluculuk uygulamasina etkilerine iligkin tespitlerde bu-

lunulmaya ¢aligilacaktur.

TMK md. 169 hitkmii geregince bosanma davasinin agilmasiyla bir-
likte e ve gocuklarin dava siirecinden zarar gormemesi adina bir takim
gegici 6nlemlerin alinmasi gerekmektedir. Bu 6nlemlerden eslere yonelik
olanlar, eslerin barinmasi, ge¢imi ve mallarinin yénetimine iliskindir. Co-
cuklar agisindan ise bakim ve korunmaya yonelik 6nlemler alinmalidir.
Belirtilen 6nlemlerin alinmasi ya da degistirilmesinin taraflarin tizerin-
de serbestge tasarruf edebilecegi bir husus olup olmadig: ve bu kapsam-
da arabuluculuk yontemiyle ¢6ziime uygun olup olmadiginin tespiti de

6nem arz eden bir diger konudur.

Boganma kararinin hem egler hem de ¢ocuklar bakimindan bir takim
hukuki sonuglar1 s6z konusudur. Bu sonuglar biri, boganma kararinin ke-
sinlesmesiyle birlikte eslerin yeniden evlenebilmeleridir. Ancak TMK md.
132 hitkmii geregi kadinin yeniden evlenebilmesi igin ii¢ yiiz giinliik bir
bekleme siiresi bulunmaktadir. Bu konuda ortaya ¢ikabilecek bir uyusmaz-
igin arabuluculuk y6netimiyle ¢6ziimlenip ¢6ziimlenemeyecegi ¢aligma-

mizda ele alinacak problemlerden biridir.

Bosanma karariyla birlikte ortaya cikabilecek bir diger sonug kadinin
evlenmeden 6nceki soyadini almasidir. Bilindigi tizere, TMK md. 173/f.2
hitkmiine gore kadinin bosandig kocasinin soyadini kullanmakta menfaati
bulunmasi ve bu durumun kocasina zarar vermemesi halinde hikimden ko-
casinin soyadini tagimasina izin vermesini talep edebilmektedir. Taraflarin,
soyad: konusunda ortaya ¢ikabilecek bir uyusmazlik i¢in arabulucuya bas-

vurup bagvuramayacag ayrica incelenecektir.

Bosanma kararinmn bir diger sonucu, eslerin artik birbirlerine mirasci
olamamalaridir. TMK md. 181 hitkmiindeki diizenlemede boganan eglerin

mirasgilik sifatinin ortadan kalktig1 ve bosanmadan 6nce yapilan 6liime bagh
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tasarruflarla saglanan haklarin aksi tasarruftan anlagilmadikga ortadan kalka-
cag1yer almaktadir. Bu hiikiim cercevesinde ortaya ¢ikabilecek uyusmazlikla-
rin taraflarin tizerinde serbestge tasarruf edebilme yetkisi kapsaminda deger-

lendirilip degerlendirilemeyecegi de ¢alismamizda ele alinacaktur.

Tiirk Borglar Kanunu md. 153/b.3 hitkmiine gore bosanma kararinin
kesinlesmesiyle birlikte eslerin birbirlerinden olan alacaklar1 i¢in duran za-
managimi durdugu yerden tekrar islemeye baslar. Bu durum da bosanma
kararinin ortaya ¢ikardigi sonuglardan birisidir. Bu konuda ortaya ¢itkan
uyusmazlik bakimindan arabulucuya bagvurulabilir mi sorusuna kisaca de-

ginilmeye calisilacaktir.

Tiirk Medeni Kanunu md. 174/f.1 hitkmii cercevesinde mevcut veya
beklenen menfaatleri boganma sebebiyle zedelenen tarafin maddi tazmi-
nat talep etme hakki bulunmaktadir. Ancak bunun i¢in maddi tazminat
talep eden tarafin kusursuz ya da daha az kusurlu olmas: gerekmektedir.
Ayni hitkmiin ikinci fikrasinda ise boganmaya sebep olan olaylar sonucu
kisilik hakk: saldirtya ugrayan tarafin kusurlu olan taraftan manevi tazmi-
nat talep edebilecegi diizenlenmistir. Calismamizda eslerin maddi ve ma-
nevi tazminat taleplerinin arabuluculuk yoluyla ¢6ziime uygun olup ol-

madigini incelenecektir.

Bosanmanin mali sonuglarindan bir digeri, yoksulluk nafakas: talep
edebilmektir. TMK md. 175 hiitkmii geregince bosanma sebebiyle yoksul-
luga diisecek olan taraf, belli kosullarin varligi halinde yoksulluk nafakas is-
teyebilmektedir. Yoksulluk nafakasina iliskin uyusmazliklarin arabuluculu-

ga elverisli olup olmadig1 calismamizda ayrica ele alinacaktir.

Bosanmanin bir bagka sonucu ise mal rejiminin tasfiyesidir. Mal reji-
minin tasfiyesinden kaynaklanan uyusmazliklarda arabuluculugun uygula-

nabilirligine iligkin degerlendirmeler ise 6nem arz eden bir husustur.

Bosanmanin ¢ocuklara iligkin hukuki sonuglari ise velayet, cocukla ki-
sisel iligki kurulmasi ve igtirak nafakasinin belirlenmesi olarak siralanabilir.
Bu hususlarda ¢ikabilecek uyusmazliklarin arabuluculuga uygun olup ol-

madigna iligkin tespitlerimize caliymamizda ayrica yer verilecektir.
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Sonug olarak tebligimizde bosanmanin hukuki sonuglar1 bakimin-
dan ortaya ¢ikabilecek uyusmazliklarin arabuluculuk yontemiyle ¢ozii-
miinin mimkin olup olmadig1 incelenecek olup, uygulamada ortaya
cikabilecek birtakim sorunlara doktrindeki goriisler ve ilgili mevzuat 1s1-

ginda ¢6ziim aranacaktir.

Anahtar kelimeler: Arabuluculuk, bosanma, aile i¢i siddet, bosanma

sebepleri, bosanmanin hukuki sonuglari
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WILL YOU DIVORCEWITH ME2!:
THE APPLICABILITY OF MEDIATION
WITHRESPECT TO LEGAL
CONSEQUENCES OF DIVORCE

Mediation, having practicality even in ancient times, was first in-
troduced to Turkish Law, with the code of Mediation in Legal Disputes,
No:6325, that was adopted on June 7th, 2012. (ALD). Since the context of
the code covers Private Law in accordance with Clause 1/£.2 of ALD, the le-
gal disputes arising from Family Law (Law of Domestic Relations) can also
be resolved through Mediation institution. When assesed within this con-
text, being a legal dispute of Family Law, in divorce suits there is no obsta-
cle to apply for Mediation. However, the legislator has refused the applica-
bility of Mediation in every Private Law disputes, and has made restrictions
by stating that Mediation can be applicable only for disputes on which par-
ties might freely dispose of. The topic of our study is to determine which
kinds of disputes regarding divorce suits are rable, and it will be attempted

to determine and evaluate the following legal problems through Mediation.

In our citation, it will primarily be elobareted on whether the divorce
decision might be taken by the mediator within the context of Turkish Civ-
il Law, provision of Art. 170

Another remarkable issue with regard to disputes arising from divorce
is defined in the last sentence of ALD, Art. 1/£.2. According to the afformen-
tioned regulation, it is impossible to resolve the disputes involving alleged
domestic violence through Mediation. With respect to this, we will primari-
ly focus on determining what type of violence is within the scope of this reg-
ulation by considering what should be understood from demostic violence.
In our citation, Council of Europe Convention on Prevention and Com-
bating Violence Aganis Women and Domestic Violence, so called Istanbul
Contract, and Code of Protection of Family and Prevention of Domestice
Violence, No:6284 will be assessed and taken as a basis, additionally we will

try to determine the effects of the regulation on Mediation applications.
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According to Turkish Civil Code, provision of Art. 169, some tempo-
rary measures shoud be taken in order to prevent the children and the spouse
from being harmed by the litigation process of the divorce suit, once it has
been initiated. Those measures for the spouse is related to having a shelter,
earn a living and management of the properties. For the children measures to
be taken are related to care and protection. Whether taking the determined
temporary measures or redefining them is a dispute on which the parties may
freely dispose of or not, and to determine in this context whether it is availa-

ble to be resolved by Mediation or not is another important issue.

The decision of divorce has some legal consequences regarding both
the children and the spouse. One of these consequences is the capability
of remarriage of both parties with the decree of divorce. However, accord-
ing to Turkish Civil Code provision of Art.132, there is a waiting period of
three hundred days for the woman to remarry. The problem whether any
dispute resulting from this might be resloved by Mediation of not, is also in

the context of this citation.

One of the consequences arising with the decree of divorce is that the
woman takes her surname before the marriage. As know to all, according to
Turkish Civil Code provision of Art. 173/£.2, the woman may demand to
continue to use her husband’s surname under the condition that the wom-
an has interest in using her husband’s surname and it is no harm for the hus-
band that she uses his surname. It will be studied further that any disputes

arising from the surname usage might be resolved by Mediation or not.

Another consequences of the decree of divorce is that the spouses can
no longer inherit each other. In Turkish Civil Code provision of Art. 181, it
is stated that the inheritance status of divorced spouses dissappears and the
rights provided by the death-related savings before the divorce will disap-
pear, unless otherwise understood from savings. In our citation, it will also
be discussed whether disputes arising under this contex will be regarded as

disputes on which the parties may freely dispose of or not.

According to Turkish Code of Obligations, provision of Art. 153/b.3,

the paused prescription for the receivables of the spouses from each other will
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be resumed with the decree of divorce. This situation is also one of the conse-
quences of decree of divorce. It will be touched briefly in this citation whether

Mediation is applicable related to these disputes arising from this issue.

According to Turkish Civil Code provision of Art. 174/f.1, the party
whose current or expected interest is damaged due to divorce, has the right
to claim financial compensation. However, for this, the party who claims
financial compensation must be flawless or less flawed. In the second para-
graph of the same provision, it is stated that as a result of the events causing
the divorce, the party whose personal right has been attacked has the right
to claim immaterial compensation. In our citation, it will be discussed that
the material and immaterial compensation claims of the spouses are resolv-

able by Mediation or not.

One of the financial consequences of divorce is the possibility for
demanding alimony. Pursuant to Turkish Civil Code, provision of Art.
175, the party that will fall into poverty as a result of divorce, may de-
mand alimony under the existance of certain conditions. It will be distin-
guisively discussed whether disputes regarding alimony are applicable to

be resolved by Mediation.

Another legal consequence of divorce is the division of matrimonial
property. The discussion related to the applicability of Mediation for Dis-

putes arising from the division of matrimonial property is a nontrivial issue.

The consequences of divorce regarding the children are guardianship,
establishing personal relations with children and determination of child sup-
port. Our determinations as to whether the disputes that may arise in these

matters are suitable for Mediation will also be included in our citation.

Conclusively, our citation will discuss whether it is possible to resolve
the disputes that may arise in terms of the legal consequences of divorce
through Mediation, and some problems that may arise in practice will be

solved in the light of the views in the doctrine and the relevant legislation.

Keywords: Mediation, divorce, domestic violence, causes of divorce,

legal consequences of divorce
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SORUMLULUK HUKUKU (SOZLESMEYE
VE HAKSIZ FIILE DAYALI SORUMLULUK)
ACISINDAN SIR SAKLAMA
YUKUMLULUGU VEARABULUCULUK
SURECINDEKI GORUNUMU

Dr. Ogr. Uyesi Ciineyt BELLICAN*

Sir saklama yikimlaligi, hukukun her alaninda karsilagilabilen bir
yukimlaliktir. Sir saklama yiikiimliligi kanundan dogan bir yitkiimli-
lik olarak diizenlendiginde, bu yiikiimlilige aykir1 davranmak, haksiz fiil
sorumlulugunu dogurur. Bu baglamda, kisinin rizasi olmadan sirrinimn agik-
lanmasi bagka bir hukuka uygunluk nedeni de yoksa haksiz fiil sorumlulu-

gunu giindeme getirir.

Sir saklama, sozlesmeye dayali bir ytikiimliiliik olarak da diizenlenebi-
lir. Bu durumda, sirrin agiklanmasi, sézlesmeden dogan borca aykirilik an-
lamina gelir. Sirrin agiklanmasi, hem bir haksiz fiil hem de sézlesmeye ay-
kirilik olusturdugunda, taleplerin yarismasi sézkonusu olur. Sirr1 agiklanan
—magdur taraf- ister haksiz fiil sorumluluguna ister borca aykirihk hitkiim-

lerine bagvurabilir.

Sir saklama yiikimliiligi, sozlesme siirecinin her asamasinda karsi-
lagilabilen bir yiikiimliliktir. Sir saklama yiikiimliligi, sozlesme goris-
meleri esnasinda, s6zlesme sirasinda ve s6zlesme sonrasinda ortaya ¢ikar.
Sozlesme Oncesi agamada, yukimlilugin ihlali, culpa in contrahendo so-
rumlulugunun dogumuna neden olur. Sézlesme kurulduktan sonraki aga-
mada, yiikiimliiliigiin ihlal edilmesi borca aykirilik hiikiimlerinin (TBK
md.112, md.113/2) uygulanmasina neden olur. Sézlesmenin sona erme-
sinden sonraki agamada ise, ytiikiimlaligin ihlali, sozlesme sonrasi kusur

sorumlulugunun (culpa post pactum perfectum) dogumuna yol agar.

*  Istanbul Kiiltiir Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali Ogretim
Gyesi, ORCID: 0000-0002-0195-5381.
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“Arabulucu” ve “Arabuluculuk” kavramlari sozlesmeler hukukun-
da kargimiza, “Arabulucu Sozlesmesi” ve “Arabuluculuk Sozlesmesi” ola-
rak gikar. Arabuluculuk sézlesmesi, tipik/atipik (isimsiz) sozlesmeler ayri-
mu gergevesinde, isimsiz sozlesmelerden biri olarak degerlendirilebilir. Sir
saklama ytkimlaligi, sadece, arabuluculuk gértismeleriyle sinirh degildir.
Arabulucu Sozlesmesi de sir saklama ytikiimlilagi bakimimdan anlam tagir.
Arabulucu s6zlesmesi kurulmasa dahi, bu sézlesmenin goriismeleri agama-
sinda arabulucuyla paylagilan bilgiler sir niteligini haiz ise, arabulucunun sir

saklama yiikiimliliigiiniin varligindan séz edilebilir.

6325 Sayili Hukuk Uyusmazliklarinda Arabuluculuk Kanunu mad-
de 4, gizlilik konusunu diizenlemistir. Sadece arabulucu degil, arabulucu-
luk siirecine katilan taraflar ve tgiincii kigiler de gizlilik yikimlalagiine
uymalidirlar. Bununla birlikte, sir saklama yiikiimlilaginiin aksi karar-

lagtirilabilir.

Hukuk Uyusmazliklarinda Arabuluculuk Kanunu Yénetmeligi madde
6'da da gizlilik konusu diizenlenmistir. Yonetmelige gore, taraflar, kanuni
temsilcileri, avukatlar1 ve gériismelere katilan diger kisiler gizlilige uymak
zorundadir. Ayrica, arabulucunun yaninda galisan kisiler, denetim ve goze-
timi altinda ilgili mevzuat cercevesinde staj yapanlar, Bakanlik ve Kurul go-
revlileri de bu yiikiimlilige uymalidirlar.Bu noktada durumun 6&zelligine
gore, TBK md.66 ve TBK md.116 hiikiimlerinin ne sekilde uygulama alam

bulacaginin da degerlendirilmesi gerekir.

Sir saklama yiikiimliliigii, hem zorunlu arabuluculukta hem de ihtiyari
arabuluculukta var olan bir yukiimliliktiir. Arabuluculuga konu uyusmaz-
liklarin giderek artmasi, arabuluculugun 6nemini artirmaktadir. Arabulu-
culuk siirecine konu olan uyusmazliklarin ¢oklugu, arabuluculuk siirecinde

“gizlilik” ilkesinin 6nemini de artirmig bulunmaktadr.

Sir saklama yiikiimliligi ile gikabilecek uyusmazliklarda en 6nemli
hususlardan biri de ihlal edilen menfaatin dolayistyla sir kavraminin igeri-
gi olacaktir. Hangi olgularin, bilgilerin, verilerin gizli kalmas1 gerektiginin

belirlenmesi gerekir. Bu noktada sir kavraminin tanimi, hem maddi hukuk
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hem de usul hukuku agisindan 6nem arz eden bir konu olmaktadir. Ticari
sirdan know how’a, 6zel hayata iliskin bilgilerden tiretim sirrina kadar ge-
nis bir alan1 kapsayan sirlar ve sir tiirleri, uyusmazlik konusunun 6zelligine

gore, arabuluculuk siirecinde de kendini gosterir.

Arabulucu(luk), giiven esasina dayali bir kurumdur. Bu dogrultuda,
uyusmazlik taraflari, siirecte paylagilan ve gizli kalmasi gereken bilgi ve bel-
gelerin tgiinci kisilerle paylagilmayacagi konusunda giiven duyarlar. Bu-
nunla birlikte, uyusmazlik taraflari, bu siiregte paylasilan bilgi ve belgelerin,
kanundaki sinirlamalar cergevesinde, sonradan dava siirecinde kullanilma-
yacagini da bilirler. Bu konuya iligkin olarak, bilgilerin ve belgelerin kulla-

nilamayacagna iligkin Kanunun 5. maddesi ele alinacaktir.

Sir saklama yiikiimliiliigii s6zlesmeye dayal bir yiikiimliliik haline de
getirilebilir. Bu yikiimliliik i¢in bir cezai sart da 6ngoriilebilir. Arabulu-
cuyla yapilan anlagmada, arabulucunun gizlilik yikimlaluagini ihlal etme-

si durumunda cezai sart 6deyecegi kararlastirilabilir.

Arabuluculuk tutanagina gegmemis ama arabuluculuk siirecinde edi-
nilmis birgok bilgi ve veri olabilir. Bu bilgi ve veriler, sadece arabuluculuk
siirecine taraf olanlarin bilgisi ve verisi olmayabilir. Ugiincii kisilere ait bilgi
ve veriler olabilir. Bu durumda arabulucunun sir saklama ytikiimlaligi, bu

bilgilerin de korunmasini ve agiklanmamasini kapsar.

Arabulucu, elde ettigi bilgilerin agiklanmamasi; bagka kisilerin eline
gegmemesi konusunda “6zen” yiikiimliligi cercevesinde hareket etmeli-
dir. Ozen yiikiimliiliigiiniin kapsaminin belirlenmesi gerekir. Bu kapsamda,
hukukumuzda, 6zen borcunu konu alan sézlesme tiirlerine iligkin yorum
ve agtklamalardan ne 8lgiide yararlanilabilecektir? Ornegin, arabulucunun
ozen yikimluliginin sinirlarinin belirlenmesinde, vekalet s6zlesmesine
iliskin hitkiimlerin uygulama alani1 bulup bulmayacag ele alinacaktir. Bu
baglamda “basiretli vekil”in gdsterecegi 6zenle (TBK md.506 £.3), arabu-

lucunun gosterecegi 6zen karsilagtirilacaktir.

Sir saklama yikiimlalugii/gizlilik kapsaminda bir bagka mesele daha

gindeme gelir: Kisisel Verilerin Korunmasi. Arabulucunun, elde ettigi
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bilgiler arasinda kisisel veriler de yer alacagindan arabulucu, kisisel verile-
rin korunmasina iliskin kurallara uygun davranmak yikimlaligi altinda-
dir. Calismamizda konunun gerektirdigi 6lgiide, 6698 sayili Kisisel Verile-

rin Korunmasi Kanunu baglaminda da agiklamalar yapilacaktur.

Arabulucu sir saklama yiikimliiligiini ihlal ederse, hukuki sorumlu-
lugu dogar. Bu kapsamda, tazminat 6demek durumunda kalir. Arabulucu-
nun, kanundan kaynaklanan yikimlilagine aykir1 davranmasi haksiz fiil
olarak degerlendirilir. Bu dogrultuda arabulucuya karsi, maddi tazminat ve
manevi tazminat talebinde bulunulabilir. Diger yandan, sirrin agiklanma-
siyla bir kazang elde edilmisse, elde edilen kazancin iadesi talebi sozkonusu
olur. Bu taleplere sadece arabulucu degil, sir saklama yiikiimlisii diger kisi-
ler de muhatap olur. Sir saklama yiikimliiligini ihlal eden, bir kisi olabi-
lecegi gibi birden fazla kisi de olabilir. Bu baglamda, miiteselsil /birlikte so-

rumluluk giindeme gelir.

Arabulucunun, arabuluculuk siirecindeki tek yikiimlaligi, sir sak-
lama yiikiimliligi degildir. Arabulucunun gérevini 6zenle ve tarafsiz bir
bigimde yerine getirmesi, taraflar1 siire¢ hakkinda aydinlatmas: seklinde
siralanabilecek yiikiimliiliikleri de bulunmaktadir. Bu dogrultuda, arabulu-
cunun sir saklama yikimliligi ile bu sayilan ytikimlilikleri arasindaki

baglanti da ¢alismamizda ele alinacaktir.

Sir saklama yiikiimliliginin ortadan kalktigi durumlar olarak, “ta-
raflarin rizas1” ve “arabuluculuk siireci sonunda varilan anlagmanin uygu-
lanmas1” konular1 da ele alinacaktir. Taraflarin rizasina iligkin olarak, bu
rizanin sekil sartina tabi olup olmadigy, irade sakatliklari gibi durumlar hak-

kinda da degerlendirme yapilacaktir.

Arabuluculuk sézlesmesi, arabulucu sézlesmesi, arabuluculuk goriis-
meleri, gériigmelerin olumlu veya olumsuz bir sekilde sonuglanmasi seklin-
de ortaya gikan siiregte, sir saklama yiikiimliiligii bu siirece eglik eder. Ca-
lismamuzda, bu siiregte, sir saklama yiikiimliltgiintin kapsami, kimlerin bu
yukiimlilige tabi oldugu, yikiimliligiiniin ihlalinin hukuki sonuglar gibi

konular tizerinde durulacaktir.
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THEDUTY OF CONFIDENTIALITY
IN TERMS OF LEGAL (TORT AND
CONTRACTUAL) LIABILITY AND ITS
APPLICATION IN MEDIATION PROCESS

The duty of confidentiality can be seen in almost any area of law.
Where the duty of confidentiality is conferred under the law, breach of this
duty creates tort liability. In this context, disclosure of the secret without
the consent of the interested person or any other valid legal reason would

create tort liability.

The duty of confidentiality may arise as a contractual obligation. In
that case, disclosure of the secret creates contractual liability. Where disclo-
sure of the secret creates both tort and contractual liability, the party whose

secret has been disclosed - the injured party- may rely on either of them.

The duty of confidentiality may arise in all phases (during negoti-
ation, during the term or after the termination) of the contract. Viola-
tion of this duty during the negotiation phase creates liability based on
culpa in contrahendo. Violation of this duty during the term of the con-
tract requires the application of provisions regarding breach of duty (Ar-
ticles 112 and 113/2 of the Turkish Code of Obligations). Violation of
this duty after the termination of the contract creates liability based on

culpa post pactum perfectum.

The terms of “mediator” and “mediation” appear in contract law
as “mediator agreement” and “mediation agreement”. Mediation agree-
ment may be classified as an innominate contract. The duty of confi-
dentiality is not limited to the mediation negotiations. Mediator agree-
ment is also important with respect to the duty of confidentiality. Even
if the mediator agreement is not concluded, the information shared
with the mediator during the contract negotiations would create a duty
of confidentiality for the mediator to the extent that the shared infor-

mation is considered as secret.
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Article 4 of the Code on Mediation in Civil Disputes numbered
6325 regulates the subject of confidentiality. Not only the mediator
but also the parties involved in the mediation process and third parties
should comply with the duty of confidentiality. Nevertheless, the parties

may agree on the contrary.

Article 6 of the Regulation Concerning The Code on Mediation in
Civil Disputes also regulates the subject of confidentiality. The parties,
their legal representatives, attorneys and other persons involved in the ne-
gotiations have an obligation of confidentiality under the Regulation. In
addition, employees of the mediator, interns under the supervision of the
mediator, officers of the Ministry and the Board are also under this obliga-
tion. At this point, the applicability of Articles 66 and 116 of the Turkish

Code of Obligations, as the case may be, should also be considered.

The duty of confidentiality exists both in mandatory and voluntary
mediation. The importance of the mediation increases as the scope of dis-
putes subject to mediation expands. The large quantity of disputes subject
to mediation increases the importance of the principle of “confidentiality”

in the mediation process.

One of the major issues in disputes arising from the duty of confidential-
ity is the content of the violated interest i.e. the “secret”. The events, informa-
tion and data which must stay confidential need to be determined. Defining
the term “secret” is an important matter with regard to both substantive and
procedural law. Different types of secret, including trade secret, know how,
personal information about private life, production secret, may appear in the

mediation process depending on the subject matter of the dispute.

Mediation can be seen as an institution based on trust. Parties to a
dispute have confidence in that the classified information and documents
shared during the process will not be shared with third parties. In addition,
parties know that the information and documents shared during the pro-
cess will not be used in a future lawsuit, to the extent permitted by law. In
this context, Article 5 of the Code which prevents the usage of information

and documents will be examined.
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The duty of confidentiality may arise as a contractual obligation. A
penalty clause may also be inserted into the contract for the breach of that
duty. The parties to a mediator agreement may agree on a penalty clause in

the event that the mediator breaches the duty of confidentiality.

There may be some information and data collected during the medi-
ation process which have not been recorded in the minutes. Those infor-
mation and data may belong to third parties who are not involved in the
mediation process. In this case, the duty of confidentiality of the mediator

extends to those information.

Mediator should act in accordance with “duty of care” to prevent the
disclosure of the confidential information. The scope of duty of care should
be defined. In this context, to what extent can we benefit from the com-
ments and explanations made regarding contract types which deal with
duty of care? For example, we will examine whether the legal rules regulat-
ing agency agreement are applicable to the scope of mediator’s duty of care.
In this context, the care to be taken by a “prudent agent” (see Article 506/3
of the Turkish Code of Obligations) and a mediator will be compared.

Another issue which emerges in conjunction with the duty of confi-
dentiality/secrecy is the protection of personal data. Since the information
acquired by the mediator involves personal data, the mediator is obliged to
comply with the legal rules regarding protection of personal data. In this
study, explanations will be made with regard to the Code on Protection of

Personal Data numbered 6698 to the extent that the topic requires.

Violation of the duty of confidentiality imposes legal responsibility on
the mediator. In that regard the mediator would have to pay damages. Me-
diator’s violation of the duty conferred under the law constitutes tort. Pe-
cuniary and non-pecuniary damages can be claimed from the mediator. On
the other hand, restitution of any proceeds gained by the disclosure of the
secret can also be claimed. These claims can be made against not only the
mediator but also other persons who have the duty of confidentiality. The
duty of confidentiality may be violated by one person or multiple persons.

In this context, joint and several liability arises.
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The mediator’s duty in the mediation process is not limited to the
duty of confidentiality. There are also other duties of the mediator such as,
to act with due diligence and be impartial, to inform the parties about the
process. Accordingly, the connection between mediator’s duty of confiden-

tiality and other duties will be examined.

The “consent of the parties” and “execution of the agreement resulted
from the mediation process” will also be assessed as grounds which remove
the duty of confidentiality. With respect to the consent of the parties, the is-
sues of formal validity of the consent and the factors which impair the gen-

uineness of assent will also be discussed.

The process consisting the mediation agreement, mediator agree-
ment, mediation negotiations and the positive or negative conclusion of
the mediation negotiations is accompanied by the duty of confidentiali-
ty. Matters such as the scope of the duty of confidentiality in the mediation
process, the persons who have this duty, and legal consequences of viola-

tion of this duty will be examined in this study.

Keywords: Duty of confidentiality, tort liability, contractual liability,
culpa in contrahendo liability, breach of duty, personal data, trade secret,

mediator agreement, mediation agreement, Mediation Act
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PAKET TURSOZLESMELERINDEN
KAYNAKLANAN UYUSMAZLIKLARDA
ARABULUCULUK VEKUTAHYA
CIZELGESININ KULLANILMASI

Av. Arb. Rabia UCTEPE KARAKOSE*

Insanlik tarihi boyunca var olan merak duygusu ve 8grenme istegi, geli-
sen iletisim araglari ile birlikte, yeni yerler gérme ve kesfetme konusunda in-
sanlar1 daha da tegvik etmistir. Yagadiklar1 yerler disinda, ilgi gekici yerler, de-
gisik kilturler, tarihi ve dogal giizellikler olabilecegini kesfetmislerdir. Tarihi
ve cografi agidan dinyanin en giizel konumlarindan birinde yer alan tilkemiz

de, tasidig1 bu 6zellikler ile turizm igin bityiik bir potansiyele sahiptir.

Guniimiizde sadece gezmek ve dinlenmek i¢in degil spor, inang, egi-
tim, saglik gibi amaglarla hareket eden tiiketiciler igin gesitli seyahat sege-
nekleri bulunmaktadir. Paket turlar, birkag hizmeti ayn1 anda, organize bir
sekilde ve tek bir fiyat altinda, ekonomik olarak sunduklar: i¢in tiiketiciler
tarafindan ¢okga tercih edilmektedir. Ancak, tiiketici beklentilerinin kargi-
lanmamasi, paket tur szlesmesinde yer alan hizmetlerin hi¢ ya da geregi
gibi yerine getirilmemesi sebebiyle, tazminat veya bedel iadesi talepleri s6z

konusu olabilmektedir.

Paket tur sozlesmesi, ilk defa 06.03.2003 tarihinde, 4077 sayili Tiike-
ticinin Korunmasi Hakkindaki Kanunda yapilan degisiklikle, 6/c mad-
desi olarak kanunda diizenlenmistir. Daha sonra bu kanuna dayanilarak
hazirlanan, 13.06.2003 tarihli Paket Tur Sézlesmeleri Uygulama Usul
ve Esaslar1 Hakkinda Yonetmelik yayimlanmigtir. Bu tarihten ¢ok son-
ra, 7.11.2013 tarihli 6502 sayili Tiiketicinin Korunmasi Hakkinda Kanun
yurirlige girmis, Paket tur s6zlesmeleri ile ilgili 2003 tarihli yonetmelik-
te yuiriirliikten kaldirilarak, 14.01.2015 tarihli Paket Tur S6zlesmeleri Yo-

netmeligi ytiriirlige girmistir.

* Istanbul Barosu, ORCID: 0000-0001-5279-5392.
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Paket Tur Sozlesmeleri Uygulama Usul ve Esaslar1 Hakkinda Yonet-
melik, 2003 yilinda yiirtirliige girmis olmasina ragmen, bu s6zlesmelerden
kaynaklanan uyusmazliklarda yonetmelik yetersiz kalmistir. 1999 yilinda
TURSAB (Tiirkiye Seyahat Acentalari Birligi) tarafindan hazirlanan,
Turizm Tiiketici Taleplerini Degerlendirme Cizelgesi (Kiitahya Cizelgesi),
TURSAB Tahkim Kurulunda, TURSAB Tiiketici — Otel - Acenta — Rehber
Miskileri Komisyonunda, Tiiketici Sorunlar: Hakem Heyetlerinde ve Tiike-

tici Mahkemesi kararlarinda kaynak olarak kullanilmaya devam etmistir.

Gecikmeli de olsa, Turizm Hukuku alaninda bazi1 yasal diizenlemeler
yapilmis olmakla birlikte, hukuk sistemimize yeni girmis ve uyusmazlikla-
rin ¢oziimiinde dostane bir yol olan arabuluculuk kurumu ile bir adim daha
atilmistir. 6502 sayili TKHK da yapilan degisiklikle, Tiiketici Mahkemele-
rinde goriilen uyusmazliklar dava sart1 kapsamina alinmugtir. Bundan boy-
le, 6502 sayili TKHK da yer alan s6zlesme tiirlerinden biri olan Paket Tur
Sozlesmelerinden kaynaklanan uyusmazliklar da, dava agilmadan 6nce ara-

buluculuk yoluyla ¢oziilmeye ¢aligilacaktir.

Kanaatimce, TURSAB Turizm Tiiketici Taleplerini Degerlendirme
Cizelgesi ( Kiitahya Cizelgesi ) arabuluculuk siirecinde gerek arabulucu-
nun gerekse taraflarin bagvurabilecegi bir kaynak niteligindedir. Bu gizel-
genin, arabulucu i¢in taleplerin degerlendirmesinde, taraflar i¢in taleplerin
belirlenmesinde faydah olacag: ve siirece katki sunacag: disiiniilmektedir.
Yargitay kararlarinda, yerel mahkeme kararlarinda, TURSAB Tahkim Ku-
rulu kararlarinda, bilirkisi raporlarinda, kaynak ve kriter olarak yer alan bu
cizelge, paket tur sozlesmelerinden kaynaklanan uyusmazhiklarin arabulu-

culuk yolu ile ¢éziilmesinde de kolaylikla kullanilabilecektir.

Bu gizelgenin, gerek dava sart1 arabuluculuk kapsaminda gerekse
ihtiyari olarak yiiriitillen arabuluculuk gériismelerinde, hem arabulucu
i¢in, hem taraf vekilleri i¢in, hem de bagvurucu i¢in giivenilir ve objektif
bir kaynak olma 6zelligi bulunmaktadir. Bu alandaki hukuki diizenleme-
lere ve teknik bilgilere sahip olan arabulucu, uyusmazligin miizakere asa-
masinda veya sonug agamasinda daha rahat degerlendirme yapabilecek,
¢6ztim Onerisinde bulunabilecek ve taraflar arasinda ortak bir anlagma ze-

mini olusturabilecektir.
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Bu calismada, 6ncelikli olarak turizm hukuku alaninda tiiketicileri il-
gilendiren yasal diizenlemeler ile paket tur sozlesmeleri ve bu sozlesme-
lerden kaynaklanan uyusmazliklarda arabuluculuk siirecinden bahsedile-
cektir. Bununla birlikte, arabuluculuk siirecinde yararlanilacak 6nemli bir
kaynak olarak goriilen ve eski ad: Kiitahya Cizelgesi, yeni adi TURSAB
Turizm Tiiketici Taleplerini Degerlendirme Cizelgesinden ayrintili olarak
soz edilecektir. Ayrica, Avrupa ilkelerinde kullanilan bu gizelgeye benzer
bir uygulamaya da deginilecektir. Son olarak da, arabuluculukta uzmanlk
alanlarindan biri olmas: gerektigini disindugimiiz Turizm Hukuku hak-

kinda goriis ve oneriler sunulacaktir.

Anahtar kelimeler: Arabuluculuk, Tiiketici Haklar1, Turizm Hukuku,
Paket Tur, Kiitahya Cizelgesi
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THE USE OF MEDIATION AND KUTAHYA
CHART IN DISPUTES ARISING FROM
PACKAGE TOUR CONTRACTS

The feeling of curiosity and the desire to learn, together with the de-
veloping communication tools, has further encouraged people to see and
explore new places throughout human history. Apart from where they
lived, they discovered that there could be places of interest, different cul-
tures, historical and natural beauties to experience. Having incorporated
these features, our country, which is located in one of the most beautiful lo-
cations in the world, has a great potential for tourism in terms ofits rich his-

tory and geography.

Today, there are various travel options for consumers who are driven
not only for traveling and resting, but also for sports, belief, education and
health purposes. Package tours are highly preferred by consumers because
they offer several services in an organized manner and they are offered in a
single price, all of which are seen as an economical option by the consum-
ers. However, there may be requests for compensation or reimbursement
due to the fact that consumer expectations are not met and that the servic-

es included in the package tour contract are not fulfilled as required at all.

The package tour contract was regulated for the first time on
06.03.2003 as part of Article 6 / ¢ with the amendment made in the Law
No. 4077 in regards to the Consumer Protection. The Regulation on the
Application Procedures and Principles of Package Tour Agreements dat-
ed 13.06.2003, which is prepared on the basis of this law, was later issued.
Much after this date, the Law on Consumer Protection dated 7.11.2013
and numbered 6502 came into force, the Package Tour Contracts which
was issued in 2003 was repealed and the Package Tour Regulations dated
14.01.2015 came into force.

Although the Regulation on Application Procedures and Principles

of Package Tour Agreements entered into force in 2003, the regulation
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remained inadequate in disputes arising from these contracts. In 1999,
the Tourism Consumer Demands Assessment Schedule (Kiitahya
Chart), prepared by TURSAB ( Association of Turkish Travel Agen-
cies ) has continued to be used as the source in the TURSAB Arbitra-
tion Board, the TURSAB Consumer — Hotel ~Agency — Guide Relations
Commission, as well as in the decisions of Consumer Issues of the Arbi-

tral Tribunal and Consumer Court.

Although delayed, some legal arrangements have been made in the
field of the Tourism Law in Turkey and the mediation institution, which
is a friendly way to resolve disputes has just entered our legal system. With
the amendment made in the TKHK numbered 6502, the disputes in the
Consumer Courts were included within the scope of the case. From now
on, disputes arising from Package Tour Agreements, one of the types of
contracts included in the TKHK numbered 6502, will be resolved through

mediation before filing a lawsuit.

In my opinion, TURSAB Tourism Consumer Demands Assessment
Chart ( Kiitahya Chart ) is a resource that both the mediator and the par-
ties in conflict can refer to during the mediation process. It is believed that
this chart will be useful in evaluating the demands for the mediator, deter-
mining the demands for the parties and will overall contribute to the pro-
cess. This chart, which is included in Supreme Court decisions, local court
decisions, TURSAB Arbitration Board decisions, expert reports as a source
and criterion can easily be used in the mediation of disputes arising from

package tour agreements.

The Kitahya Chart has the feature of being a reliable and objective
source for the mediator, the counsels of the parties, and the applicant, both
within the context of litigation mediation and voluntary mediation nego-
tiations. Having the legal regulations and technical knowledge in this field,
the mediator will be able to evaluate the dispute more easily at the negoti-
ation stage or at the conclusion stage, proposing a solution as well as facili-

tating a common ground for an agreement between the parties.
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In this study, first of all, the legal regulations concerning consumers in
the field of tourism law, package tour agreements and the mediation pro-
cess in disputes arising from these agreements will be discussed. In addi-
tion, the new name of the former Kiitahya Chart, TURSAB Tourism Con-
sumer Demands Assessment Chart, which is seen as an important resource
to be used in the mediation process will be mentioned in detail. Addition-
ally, an implementation similar to this chart that is used in the European
countries will be mentioned. Finally, opinions and suggestions about the
Tourism Law, which we think should be one of the areas of expertise in me-

diation, will be presented.

Keywords: Mediation, Consumers” Rights, Tourism Law, Package
Tour, Kutahya Chart
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TUKETICIi UYUSMAZLIKLARINDA ZORUNLU
ARABULUCULUGUN KAPSAMININ
BELIRLENMESINDEKI GUCLUKLERIN
ORTAYA CIKARDIGI BAZIMESELELER

Dr. Ogr. Uyesi Evrim ERISIR*

7251 sayili Kanunla ihdas edilen tiiketici uyusmazliklarinda zorunlu
arabuluculugun kapsaminin belirlenmesi iki agidan giigliik arz etmektedir.
Oncelikle, avukathk szlesmesi 6rneginde oldugu gibi doktrin ve yargi ka-
rarlarinda hangi hukuki iglemlerin tiiketici islemi olarak nitelendirilebile-
ceginde ittifak bulunmamaktadir. Sonra, islemin tiiketici islemi oldugun-
da tereddiit edilmese bile, TKHK m. 73/a f. 1-a'da zorunlu arabuluculugun
kapsamina alinmayan tiiketici hakem heyetince karara baglanabilecek
uyugmazliklar parasal sinir esasiyla (TKHK m. 68/1) sinirlandirilmigsa da
parasal sinirn agilip agilmadiginin ne sekilde belirlenecegine iliskin bosluk
bulunmas: sorunlara neden olmaktadir. Faiz gibi fer’i taleplerin de dikkate
alinip alinmayacag bu sorunlarin baginda gelmektedir. Bunun yaninda ala-
cagin bir kisminin hitkiim altina alinmast igin alacagin tamamina bakilarak
tilketici mahkemesinde mi dava agilacag: yoksa talep sonucu parasal sinirin
altinda kaldig1 i¢in hakem heyetine mi bagvurulacags; keza, alacagin miktar
veya degeri tam ve kesin olarak belirlenemiyorsa, gegici talep sonucu para-
sal siirin altinda olsa dahi tiiketici mahkemesinde mi dava agilacag: yoksa
hakem heyetine mi bagvurulacag: konusunda farkli goriis ve yarg: kararlar
bulunmaktadir. Bu son meselenin temelinde hakem heyetlerinde uyusmaz-
lik ¢6ziim usuliiniin diizenlenmesinin yénetmelige birakilmasi (TKHK m.
72), konuyu diizenleyen Tiiketici Hakem Heyetleri Yonetmeligi m. 6/3 ve
22/1’nin kaleme alinmasinda ciddi aksakliklar bulunmasi yatmaktadir. Pa-
rasal sinirin altinda kaldiginda tereddiit edilmese bile itirazin iptali, manevi
tazminat gibi baz1 davalarin miinhasiran mahkemelerce karara baglanmasi-
nin gerekip gerekmedigine iligkin farkli bilimsel goriis ve yarg: kararlar1 da
hak arayan bakimindan diger bir belirsizlik olarak karsimiza ¢ikmaktadir.

*  Bilgi Universitesi Hukuk Fakiiltesi Medeni Usul ve Icra iflas Hukuku Anabilim Dali
Ogretim Uyesi, ORCID: 0000-0001-8988-0996.
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Gorev gibi uyusmazlik ¢6ziim merciine bagvuru kurallarinin hak ara-
yan icin basit ve acik olmasi adil yargilanma hakkinin (AY m. 36), etkin hu-
kuki korumanin ve usul ekonomisi ilkesinin (AY m. 141/4; HMK m. 30)
bir geregi olmasina kargin tiiketici uyusmazlik ¢6ziimiinin kapsamu ile uyus-
mazlik ¢6ziim mercilerinin faaliyet/gorev alanindaki belirsizligin zorunlu
arabuluculuga da sirayet etmesi muhtemeldir. Gergekten parasal sinirin tize-
rindeki bir talep icin titketici mahkemesine mi yoksa diger mahkemelere mi;
parasal sinir agilmasa dahi isin niteligi geregi mahkemeye bagvurulmasi gere-
ken bir dava s6z konusu ise hakem heyetine mi yoksa tiiketici mahkemesine
mi bagvurulacaginda tereddiit eden hak arayan, bundan sonra bir de zorun-

lu arabuluculuga tabi olup olmadiginda duraksayacaktr.

Zorunlu arabuluculugun sinirlarinin tayinindeki gugliik, hak arayan
tereddiide sevk etmekle kalmayacak, ayn1 zamanda a¢tig1 davanin usulden
reddi tehlikesi ile de karg1 kargiya birakabilecektir. Bir iglemin tiiketici is-
lemi olup olmadiginda yanilg, zorunlu arabuluculuk 6ncesinde gorevsiz-
lik karar1 verilmesine sebep olabiliyor, fakat talep tizerine davaya gorevli
mahkemede devam edilebiliyordu (HMK m. 20). Bundan sonra ise tii-
ketici islemi olup olmadiginda tereddiit edilen bir hukuki islemden do-
gan uyusmazlik icin tiiketici mahkemesinden bagka bir mahkemede dava
agilir ve mahkemece uyusmazligin tiiketici mahkemesinin gorevine girdi-
gi tespit edilirse, gorevsizlik karar1 verilemeyecek, zorunlu arabuluculuga
bagvurulmadig igin dava, dava sarti yoklugundan usulden reddedilecek-
tir (HUAK m. 18/a f. 2). Uyusmazlik konusu islem tiiketici islemi niteli-
gini haiz olmakla birlikte parasal sinirin agilip agilmadiginda tereddiit edi-
liyorsa, gereksiz zaman ve masraf kaybina ugrama rizikosu ile kars: karsrya
kalmacaktir. Ozellikle zorunlu arabuluculuk, mal teslimi dahil olmak iize-
re her tiirld talebi kapsadig: i¢in hakkin degerinin tespitinin parasal sini-
rin agihip agilmadigi noktasinda sorun arz edeceginin alti gizilmelidir. Ta-
lebin miktar veya degerinin parasal sinirin tizerinde oldugundan hareketle
arabuluculuk yoluna bagvurulmus, taraflarin anlagamamasi tizerine tiike-
tici mahkemesinde dava agilmig, fakat mahkemece talebin parasal sinirin
altinda oldugu tespit edilmigse, tiketici mahkemeleri ile tiiketici hakem
heyetleri arasinda gonderme prosediirii 6ngériilmediginden dava usulden

reddedilecek, tiiketici hakem heyetine yeni bir bagvuruda bulunulmas:
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gerekecektir. Keza talebin miktar veya degerinin parasal siirin altinda ol-
dugundan hareketle tiiketici hakem heyetine bagvurulmus, fakat hakem
heyetince talebin parasal sinirin tizerinde oldugu sonucuna varilmgsa, Ti-
ketici Hakem Heyetleri Yonetmeligi m. 6/5 uyarinca bagvurunun iadesi-
ne karar verilecektir. Bu karar tizerine derhal arabuluculuk yoluna bagvu-
rulacag: disiiniilebilirse de miizakerelerin basarisizlikla sonu¢lanmasinin
ardindan dava agildiginda tiiketici mahkemesi, hakem heyetinin itiraz yo-
luna bagvurulmadig igin kesinleserek taraflar bakimindan baglayic1 hale
gelen kararinin (TKHK m. 70/1) kendisi bakimindan baglayici olmadi-
g1 sonucuna varabilir. Bunun sonucunda mahkemenin talebin miktar veya
degerinin parasal sinirin altinda kaldigindan bahisle davay: usulden redde-
debilecek olmasi ihtimaline binaen tiiketici hakem heyetinin kararina kar-
st tiikketici mahkemesinde itiraz yoluna (TKHK m. 70/3) bagvurulmasi,
stirecteki belirsizligi asmak bakimindan tercih edilecektir. Su halde tiketi-
ci hakem heyetleri ile tiiketici mahkemeleri arasindaki iligkinin dogru bir
temele oturtulamayiginin ortaya ¢ikardig: sorunlar, zorunlu arabuluculu-

gun islerligini de olumsuz yonde etkileyebilecektir.

Yalniz mahkemeye veya tiiketici hakem heyetine degil, arabuluculuk
yoluna bagvuruldugunda da talebin zorunlu arabuluculugun kapsamu igeri-
sinde kalip kalmadig1 sorun yaratmaya elveriglidir. Talebin miktar veya de-
gerinin parasal siirin tizerinde oldugundan hareketle arabuluculuga bas-
vuruldugunda, kars: taraf iglemin tiketici islemi olmadigini veya talebin
miktar veya degerini parasal sinirin altinda kaldiginu ileri siirerek arabulu-
culuk siirecinin yiiriitilmesine kars: koyabilir yahut arabulucu bu durumu
dosyay1 incelerken kendisi tespit edebilir. Bu ihtimalde arabulucunun uyus-
mazhigin arabuluculuga elverisli olup olmadigina benzer sekilde (HUAK
m. 17/1-d) islemin zorunlu arabuluculuk kapsaminda yer alip almadig-
n1 inceleyip karara mu baglayacag: yoksa bagvuru sahibinin nitelendirme-
si ile bagl olarak siireci uyusmazligin arabuluculuga tabi oldugunu varsa-
yarak mu yiriitecegi tartismaya degerdir. Arabulucunun boyle bir inceleme
yapamayacagi kanaatine varilirsa, taraflarin miizakereler sonucunda anlag-
malar1 durumunda ortada bir tiiketici isleminin olmadigs veya tiiketici isle-
mi olmakla birlikte talebin parasal sinirin altinda kaldig: gerekgesiyle sulh

hukuk mahkemesince icra edilebilirlik serhi verilmesi talebinin reddedilip
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reddedilemeyecegi sorunu da ortaya cikacaktir. Bu meseleyle dogrudan
baglantili olup yanit1 aranmasi gereken diger bir soru da eldeki uyusmaz-
ligin zorunlu arabuluculugun kapsamu iginde degilse, kural olarak iradeleri
uyusmamisken arabuluculuga mecbur tutulan taraflarla siirece ihtiyari ara-

buluculuk olarak devam edilip edilemeyecegidir.

Stiphesiz kargi taraf uyusmazligin zorunlu arabuluculuk kapsaminda
olmadigini gerekce gostererek arabuluculuk faaliyetinden ¢ekilebilir. Ara-
buluculuk faaliyetinden sebep dahi gostermeden gekilme, arabuluculugun
sona ermesine yol acan hallerden birisi olup (HUAK m. 17/1-c) dava sar-
t1 engelini ortadan kaldirarak mahkemede dava agma yolunu agar. Fakat
gekilmenin uyusmazligin zorunlu arabuluculuk kapsaminda olmamasina
dayandirilmas, titketici mahkemesinde dava agildiginda dava sartinin te-

kemmiil edip etmedigi konusunda tereddiit uyandirabilir.

Anabhtar kelimeler: Uyusmazlhik Coziimii, Zorunlu Arabuluculuk, Ti-
ketici, Tiiketici Mahkemesi, Tiiketici Hakem Heyeti
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SOME ISSUES ARISING FROM
DIFFICULTIES IN DETERMINING THE
SCOPE OF MANDATORY MEDIATION
IN CONSUMER DISPUTES

Determining the scope of mandatory mediation in consumer disputes
established by Law numbered 7251 is difficult in two aspects. First of all,
as in the case of the attorney agreement, there is no consensus on which le-
gal transactions can be qualified as consumer transactions in both doctrine
and judicial decisions. Then, even if there is no hesitation about whether
the transaction is a consumer transaction or not, the legal gap in CPC art.
73/a-1-a on how to determine whether the monetary limit has been ex-
ceeded or not causes problems. One of these problems is how to calculate
the monetary limit if there is a secondary claim like interest. In addition, it
is also unclear whether a lawsuit will be filed in the consumer court or con-
sumer arbitration committee when the claim is a partial claim and the par-
tial claim does not exceed the monetary limit even if the entire claim above
the monetary limit. Also if the quantity or the exact value of the claim is
undeterminable and the temporary claim is under the monetary limit, it is
controversial in doctrine and judicial decisions whether the lawsuit can be
filed in the consumer court. It is also controversial in doctrine and judicial
decisions whether some of the lawsuits like annulment of objection or law-
suits for non-pecuniary damages must be filed at consumer courts or not.
And this also creates an uncertain situation for the person who seeks rights.
It is highly likely that hesitations on the scope of consumer dispute reso-
lution and the uncertainty in the jurisdiction of the dispute resolution au-

thorities will also spread to mandatory mediation.

Although the application rules for dispute resolution authority, such
as jurisdiction, must be simple and clear for the people who seek rights.
Because this a requirement of the right to a fair trial, effective legal pro-
tection, and procedural economy. So today the person who seeks rights
also faces another problem whether the dispute is subject to mandatory

mediation or not.
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The people who want to seek rights will hesitate to file a lawsuit in con-
sumer courts because of the difficulties to determine the scope of the man-
datory mediation. Because, if the dispute is subject to mandatory mediation,
the court will dismiss the lawsuit on procedural ground. Before the provi-
sions on mandatory mediation came into force, if a dispute arising from con-
sumer transaction was filed in a court other than the consumer court, the
case could have been heart in the competent court after lack of jurisdiction
decision. But now, although the transaction is a consumer transaction, if a
lawsuit is filed in a court other than the consumer court, the court can not
rule lack of jurisdiction. In this case, the case must be dismissed on the pro-
cedural ground. Although the disputed transaction is qualified as a consum-
er transaction, if there is hesitation whether the monetary limit is exceed-
ed, there will be a risk of unnecessary time and expense loss. It should be
underlined that especially since mandatory mediation covers all kinds of
claims, including the transfer of goods, the determination of the value of the
claim will cause a problem. Based on the fact that the value of the claim is
above the monetary limit, a lawsuit has been filed in the consumer court af-
ter failed mediation process, if the court has determined that the claim is be-
low the monetary limit, the case will be dismissed on procedural grounds by
the court. Since the consumer courts shall not dispatch the file to consum-
er arbitration committees, a new application must be made to consumer ar-
bitration committees. Likewise, the consumer applied to the consumer ar-
bitration committee based on the presumption that the value of the claim
is below the monetary limit, but the consumer arbitration committee may
conclude that the claim is above the monetary limit. In this case, the applica-
tion will be dismissed pursuant to the regulation of Consumer Arbitration
Committees art. 6/5. Although it may be thought that mediation will be ap-
plied immediately upon this decision, when a lawsuit is filed following the
failure of the negotiations, the consumer court may conclude that the deci-
sion of the Consumer Arbitration Committee, which is final and binding for
just the parties, not for the court itself. As a result, appealing to the consum-
er court against the decision of the consumer arbitration committee will be
preferred to overcome the uncertainty in the process. It can be said that the
problems between consumer courts and consumer arbitration committees

will affect mandatory mediation negatively.
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Whether the claim remains within the scope of mandatory mediation
or not is convenient to create a problem not only in mandatory mediation
but also in court or the consumer arbitration committee. When plaintiff ap-
plied for the mandatory mediation based on the presumption that the val-
ue of the claim is above the monetary limit, the other party may oppose the
mediation process by claiming that the transaction is not a consumer trans-
action or value of the claim is below the monetary limit. These objections
can be taken into account by the mediator while examining the file. In this
case, it is worth discussing the procedure that will be followed by the medi-
ator. The mediator can choose one of the two different paths. First, the me-
diator can examine and decide whether the transaction is within the scope

of mandatory mediation.

Second, the process can be carried out by assuming that the dispute
is subject to mediation depending on the qualification of the applicant. If
it is conducted that the mediator can not examine and decide whether the
transaction is within the scope of mandatory mediation, the problem will
arise whether the application for the enforceability statement can be reject-
ed by the court of peace on the grounds that there is no consumer trans-
action although there is a consumer transaction, or the claim is below the
monetary limit. Another question that is directly related to this issue and
whose answer should be sought is that if the dispute is not within the scope
of mandatory mediation, whether the process can be continued as volun-

tary mediation or not.

Undoubtedly, the other party can withdraw from the mediation by
justifying that the dispute is not within the scope of mandatory mediation.
Withdrawing from the mediation without any reason is one of the reasons
that lead to end the mediation process. And this opens the way to file at
consumer courts by removing the barrier that is called mandatory media-
tion. However, a withdrawal which is based on the fact that the dispute is
not within the scope of mandatory mediation may raise doubts like wheth-

er prerequisites are met to file a lawsuit in the consumer court or not.

Keywords: Dispute resulution, Mandatory mediation, consumer, con-

sumer court, consumer arbitration committee, dispute resolution.
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BIRDEN FAZLA TALEBIN YERALDIGI
DAVA CESITLERINDE ARABULUCULUK
DAVA SARTININ INCELENMESI

Dr. Ogr. Uyesi Ugur BULUT*

Arabulucuk iradi bir siireg olmasina ragmen (HUAK m. 3), belirli uyus-
mazlhiklarda dava agilmadan 6nce arabulucuya bagvurulmasi mecburi kabul
edilmis ve bu durum kanunen dava sarti arabuluculuk olarak diizenlenmig-
tir. Arabulucuya bagvurulmasinin dava sart: oldugu hallerde davaci, arabulu-
culuk faaliyeti sonunda anlagmaya varilamadigna iliskin son tutanagin ashn
veya arabulucu tarafindan onaylanmus bir 6rnegini dava dilekgesine eklemek
zorundadir. Bu zorunluluga uyulmamasi hélinde mahkemece davaciya, son
tutanagn bir haftalik kesin siire i¢inde mahkemeye sunulmas: gerektigi, aksi
takdirde davanin ustilden reddedilecegi ihtarini iceren davetiye gonderilir.
Ihtarin geregi yerine getirilmez ise dava dilekgesi karg: tarafa teblige ¢ikaril-
maksizin davanin ustilden reddine karar verilir. Hatta, arabulucuya bagvurul-
madan dava aqildigimin anlagilmasi halinde, béoyle bir ihtara dahi gerek ol-

maksizin davanin, dava sart1 yoklugu sebebiyle ustilden reddine karar verilir.

Dava sart1 arabuluculuk, dava konusu edilen talep esas alinarak diizen-
lenmis ve ozellikle Tiirk Ticaret Kanunu ile Is Mahkemeleri Kanunu’nda
talep vurgulanmustir. Buna gore, “ticari davalardan, konusu bir miktar para-
nin ddenmesi olan alacak ve tazminat talepleri hakkinda” ve “bireysel veya top-
lu i sozlesmesine dayanan is¢i veya isveren alacagi ve tazminat ile ise iade tale-
biyle” agilan davalarda arabulucuya bagvurulmus olmasi dava sartidir (TTK
m. 5/A, IsMK m. 3/1). Tiiketicinin Korunmasi Hakkinda Kanun'da ise, ge-
nel olarak istisnai olarak sayilan uyusmazliklar haricinde titketici mahke-
melerinde goriilen uyusmazliklarda dava agilmadan 6nce arabulucuya bas-
vurulmus olmasi dava sart1 olarak diizenlenmistir (TKHK m. 73/A). Bu
durumda, dava konusunun talep esas alinarak belirlendigi Tiirk hukukun-
da, dava sart1 olarak arabulucuya (zorunlu arabuluculuga) bagvurulmasinin

da talebe gore belirlenmesi gerektigi kabul edilmelidir.

*  Uluslararas1 Kibris Universitesi Hukuk Fakiiltesi Medeni Usul Hukuku ve Icra iflas
Hukuku Anabilim Dali Ogretim Uyesi, ORCID: 0000-0002-4347-1799.
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Arabuluculuk dava sartinin dava konusu edilen talebe gére belirlenece-
gi acik olmakla beraber, birden fazla talebin ileri siiriildigi uyusmazhklar-
da arabuluculuk dava sartinin nasil incelenecegi tartismaya agiktir. Bu hu-
susa ne birden fazla talebin yer aldig1 dava tiirlerine iligkin diizenlemelerde
ne de dava sart1 arabulucugun kabul edildigi diizenlemelerde yer verilmistir.
Bu durumda, birden fazla talebin ileri siiriildiigii her bir dava gesidinin ken-
di ozellikleri dikkate alinarak sonuca gidilmelidir. Davalarin yigilmasi, ter-
ditli dava ve segimlik dava gibi dava tiirlerinin tamaminda birden fazla talep
yer alsa dahi bu taleplerin ileri siiriiliig bigcimleri birbirinden farklidir. Bunun
sonucu olarak, ilgili dava tiirlerinde taleplerin incelenme sekilleri de tama-
men farklidir. Bu nedenle, dava sarti arabuluculuk bakimindan da belirtilen
dava tiirlerinden biri i¢in uygun gériinen ¢6ziim tarz1 diger bir dava tiiri igin

(yine birden fazla talep ileri siiriiliiyor olsa dahi) uygun olmayabilir.

Davalarin yigilmasinda (objektif dava birlesmesi), birden fazla talep
tamamen birbirinden bagimsiz ve asli niteliktedir (HMK m. 110). Bu da-
vada, esasen talep sayisi kadar dava vardir ve bu nedenle, her bir talep icin
dava sartlarinin da ayr ayn saglanmasi gerektigi konusunda bir tereddiit
yoktur. O halde, arabuluculuk da ger¢ek anlamda bir dava sart1 ise, dava-
larin yigilmas olarak her bir talebe ayr1 ayr1 hitkmedilmesinin talep edil-
digi davalarda yine her bir talep igin ayr1 ayr1 dava sart1 arabuluculuk ince-
lenmelidir. Bu durumda, davada ileri siiriilen taleplerden minferit olarak
arabuluculuk dava sartini tibi olanlarin her biri i¢in arabulucuya bagvurul-
mus olmal; aksi hélde, sadece ilgili talebin ustilden reddi ve diger talepler
(arabulucuk dava sartina tabi olmayan ve tibi olmasina ragmen arabulu-
cuya bagvurulmus olan) bakimindan davanin esastan incelenmesi gerek-
mektedir. Genel anlamda arabuluculuk dava sartina yoneltilen elegtiriler
nedeniyle bu ¢6ziim tarzi da elestirilebilir olsa dahi, bu sonug davalarin y1-
gilmasinin bir geregidir. Arabuluculuk dava sartinin olumsuz yonleri, be-
lirli ve bilinen bir dava tiiriintin sartlar esnetilerek giderilemez. Bu neden-
lerle, davalarin yigilmasinda arabuluculuk dava sartina tabi olan taleplerin
tamaminin arabuculuk bagvurusuna konu edilmis olmasi gerekir. Ozellik-
le, arabuculuk dava gartina tabi bir talebin bu sarta tabi olmayan bagka bir
taleple birlikte ileri siiriilmesi hélinde, diger talep i¢in de arabuculuk dava

sartinin aranmayaca@l yoniindeki kararlar1 tartismaya agik olmaktan ote
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tehlikeli buldugumuzu da ifade etmek isteriz. Zira, bu durumda, arabucu-
luya bagvurmak istemeyen taraf talebinin yanina géstermelik olarak arabu-
culuk dava sartina tabi olmayan bir talep ekleyerek arabuluculuk dava sarti-

n1 bertaraf edebilecektir.

Birden fazla talebin yer aldig1 diger bir dava tiirii olan terditli davada, ta-
lepler arasinda aslilik-ferilik iligkisi kurulmaktadir. Buna gére davaci, ncelik-
le asli talebinin kabul edilmesini istemekte; ancak, bu talebin kabul edilme-
mesi halinde fer’i talebi ileri siirmektedir. Bu nedenle, mahkemece asli talep
reddedilmeden fer’i talep hakkinda inceleme yapilarak hiikiim kurulamaz
(HMK m. 111). Kanaatimizce, bu dava tiiriinde arabuluculuk dava sart: sade-
ce asli talebe gore belirlenmeli ve sadece asli talep bakimindan arabuluculuga
bagvurulmus olmast yeterli goriilmelidir. Zira, fer’i talep davaci igin ikincil ni-
telikte oldugundan bu talebini arabuculuk yoluyla ileri siirerek kabul etmesi
terditli davanin amacina aykar1 olacaktir. Bu nedenle, fer’i talep arabuluculuk
dava sartina tabi olsa dahi bu talep i¢in arabulucuya bagvurulmaksizin asli ta-
lep esas alinarak dava acilabilmelidir. Eger asli talep arabuluculuk dava sartina
tabi degilse dogrudan feri taleple birlikte terditli dava agilabilmeli; asli talep
arabuluculuk dava sartina tabi ise, sadece asli talep i¢in arabuluculuya bagvu-

rularak son tutanagin diizenlenmis olmas yeterli gérilmelidir.

Sec¢imlik borglarda s6z konusu olabilen se¢imlik dava, se¢im hakki
kendisine ait olan borglu veya tigiincii kisinin bu hakk: kullanmaktan ka-
¢inmast hélinde giindeme gelmektedir. Davaci, se¢imlik borcun konusunu
olusturan her iki talebi de ileri siirmekle beraber esasen sadece birini talep
edebilmekte; ancak, se¢im hakk: kullanilmadig i¢in se¢imlik mahkéimiyet
hitkmii kurulmaktadir (HMK m. 112). Bu nedenle, esasen borg ifa edilin-
ceye kadar edim tam olarak bilinememektedir. O halde, se¢imlik borcun
konusunu olugturan edimlerden sadece biri dahi arabuluculuk dava sartina
tabi taleplerden ise dava agilmadan 6nce arabuluculuk yoluna bagvurulma-
s1 gerekir. Bu durumun sadece se¢im hakkinin bor¢luda oldugu durumlar-
da s6z konusu oldugu, se¢im hakki ti¢iincii bir kiside ise o kisiye karg: ara-

buluculuk yoluna bagvurulamayacag: ifade edilmektedir.

Anahtar kelimeler: Arabuluculuk, zorunlu, talep, dava sarti, dava gesitleri
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MEDIATION AS PROCEDURAL
REQUIREMENT AT THE LAWSUITS
INCLUDING MORE THAN ONE CLAIM

Although mediation is a voluntary process, it is accepted mandatory
at certain cases and this is named as mediation as procedural requirement. At
those cases, plaintiff must attach the original or approved copy of the final re-
port, which indicates that no agreement has been made at the end of compul-
sory mediation process, to its petition. Otherwise, a formal notification is giv-
en to the plaintiff in order to submit the final report in two weeks time frame
failing that the case will be dismissed without prejudice. If the requirements
of the notifications are not fullfilled, the case is dismissed without prejudice.
Moreover, when it is seen that the suit is filed without applying to the manda-
tory mediation, the case is dismissed without prejudice because of the lack of

a procedural requirement without need to notify.

Mediation as procedural requirement is regulated based on the claim
sued for and the term claim is emphasized especially in Turkish Commer-
cial Code and The Code of Labour Courts. Hence, it is a procedural re-
quirement to apply mandatory mediation before filing the suit about “at the
commecercial cases, claims of credit and compensation including the demand to
pay some amount of money” and “claims of employee or employer credit and
compensation or reemployment based on individual or collective labour agree-
ment”. Also, it is regulated generally as procedural requirement to apply
mandatory mediation except some limited disputes and claims at the Code
of Comsumer Protection. Therefore, it can be concluded that because the
subject of dispute is specified based on the claim in Turkish law, the medi-
ation as procedural requirement (mandatory mediation) should be accept-

ed also based on the claim.

Althouhg it is clear that mediation as procedural requirement is speci-
fied according to claim, it can be discussed how to determine mediation as
procedural requirement at the cases including more than one claim. This

situation is not clearly determined neither in the regulations of the lawsuits
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including more than one claim nor in the regulations about the mandato-
ry mediation. Therefore, it should be interpreted according to individual
characteristics of lawsuits including more than one claim. Although there
are more than one claim in the all cases such as cumulative, alternative and
possible accumulation of claims, the ways they are presented are differ-
ent from each other. Hence, the solution about the mandatory mediation
which seems to be appropriate for a specific type of action metioned above
may not be applicable for any other type of action (despite that it also con-

tains more than one claim).

Each one of the claims is compeletely independent and primary
from each other at the cumulative accumulation of cases (objektive join-
der of cases). There are indeed cases as many as claims in this type of ac-
tion. Therefore, it is undisputed that all procedural requirements must be
met for all and each one of the claims. Consequently, if mandatory media-
tion is in fact a procedural requirement, in accumulation of cases, which is
demanded a judgement for each of the claim, mediation as procedural re-
quirement should be considered for each one of the claims. Hence, manda-
tory mediation process must be fulfilled for any claim, which is individu-
aly subject to mandatory mediation; otherwise, only related claim should
be dismissed without prejudice and other claims (which are not subject
to mandatory mediation or subject to mandatory mediation and so the
process is fulfilled) should be examined. Despite that this way of solution
may be argued because of the general objections to the mandatory medi-
ation, this conclusion is the natural necessity of cumulative accumulation
of cases. Negative aspects and results of the mandatory mediation cannot
be removed by disregarding the conditions of a certain, known type of ac-
tion. Therefore, all the claims in cumulative accumulation of cases which
are subject to mandatory mediation must have been made subject to the
mediation. In this respect, it should be stated that the decisions of Court
of Cassation are not only aguable but also dangerous, on which it is not
all mandatory to apply for mediation, if a claim, which is individually sub-
ject to mandatory mediation, is brought together cumulatively with anoth-
er claim, which is not individually subject to mandatory mediation. Yet, if

so, the plaintiff who does not want to apply for mediation could be able to
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bypass the mandatory mediation by adding a fake claim, which is not sub-

hect to mandatory claim, beside his real claim.

The other type of action, possible accumulation of cases, which in-
cludes also more than one claim, consists of one primary and one or more
secondary claims. The plaintiff first demands his primary claim to be ac-
cepted; however, in case of that the primary claim is dismissed, he asserts
the secondary claim. Therefore, the secondary claim can not be examined
and ruled about without dismissing the primary claim. So, in our opin-
ion, mandatory mediation should be determined according to the primary
claim in this type of action and it should be enough to apply for mandatory
mediation only about the primary claim. As it would be contrary to the aim
of possible accumulation of cases to apply for mandatory mediation about
the secondary claim and be agreed upon. Thus, even if the secondary claim
is normally subject to mandatory mediation, the primary claim should be
sued for without applying for mandatory mediation about the secondary
claim. If the primary claim is not subject to mandatory mediation, the sec-
ondary claim directly could be asserted by the primary claim; if the primary
claims is subject to mandatory mediation, it should be enough to apply for

mediation only about the primary claim and the final report to be issued.

Alternative accumulation of cases, which can occur in case of alternative
obligation, can be filed when the debtor or a third person, who has the right
to choose, do not determine the obligation choise. Even if the plaintiff has to
assert the both claims that are subjects of the alternative obligation, he can
only have one of them; but, because he has not the right to choose, alternative
judgment is to be rendered. Therefore, the exact subject of the performence
stays unknown until one of them is performed by the debtor. Hence, even if
only one of the claims which forms the subjects of alternative obligation is
subject to mandatory mediation, mediation must be applied for before filing
the suit. It is stated that this way of solution can only applied when the debt-
or has the right to choose the performence; if a third person has the right to

choose, mandatory mediation cannot be applied for against the third person.

Keywords: Mediation, mandatory, claim, procedural requirement,

types of action
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ICRA TAKIPLERINDE ZORUNLU
ARABULUCULUKUYGULAMASI

Dr. Ogr. Uyesi Cemil SIMIL*

Arabuluculuga bagvurunun zorunlu olmasi sadece bir dava sart1 ola-
rak kabul edilmigtir (isMK m. 3; HUAK m. 18/A; TTK m. §/A; TKHK
m. 73/A). Bu nedenle, icra takibi baglatilmadan énce zorunlu olarak ara-
bulucuya bagvurulmas: gerekmez. Icra takipleri zorunlu (dava sarti) ara-
buluculuk kapsami disinda birakildigina gére, icra takibinin ilerlemesi ve
neticelendirilmesi amaciyla acilan davalar ile icra takibiyle siki sikiya bagh
davalarin da agik¢a zorunlu arabuluculuk kapsami diginda birakilmas: gere-
kir. Esasinda takip sirasinda agilan davalar ve takiple ilgili davalarin konula-
11 dikkate alindiginda, taraflardan miizakere temelli bir arabuluculuk faali-

yeti gerceklestirmeleri de pek beklenemez.

Nitekim Alman ve Isvicre hukuklarinda benzer diizenlemeler bulun-
maktadir. Alman Ustil Kanunu'nun Uygulanmasma Dair Kanun ile belirli
kosullarda, eyaletlerde dava agilmadan 6nce arabulucuya bagvurunun dava
sart1 olarak kabul edilmesi yoniinde diizenleme yapilmasina izin verilmek-
tedir. Ancak s6z konusu Kanun'un 15a maddesinin ikinci fikrasinin altin-
c1 bendine gore, 6zellikle Alman Ustil Kanunu'nun sekizinci kitabinda dii-
zenlenen icra hukukuna iligkin davalarin zorunlu arabuluculuk kapsaminda
olamayacag kabul edilmistir. Buna gore, eyaletlerde dava sart1 olarak ara-
buluculuga yonelik diizenleme yapilabilse de, zorunlu arabuluculugun icra

hukukuna iliskin davalarda uygulanmasi s6z konusu degildir.

Isvigre hukukunda uzlagtirma kurumu bakimindan kural olarak ayn1
ilke kabul edilmistir. Isvigre Ustil Kanunu'nun (IUK) 197 ve devami mad-
delerinde uzlagtirma kurumu diizenlenmistir. S6z konusu Kanun'un 197.
maddesi uyarinca taraflarin, devlet mahkemeleri 6niinde dava agmadan

once, uzlagtirma yoluna bagvurmalari zorunlu kilinmistir. I[UK’nun $9.

* Istanbul Kiiltiir Universitesi Hukuk Fakiiltesi Medeni Usul ve Icra Iflas Hukuku Ana-
bilim Dali Ogretim Uyesi, ORCID: 0000-0002-5353-7624.
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maddesinde dava sartlar1 arasinda sayilmamis olsa da, doktrinde uzlas-
tirmaya bagvurma zorunlulugunun bir dava sarti oldugu kabul edilmek-
tedir. Ancak bazi uyusmazliklar, uzlagtirma yoluna bagvurma zorunlulu-
gunun disinda tutulmustur (IUK m. 198). Bunlar arasinda, Isvigre Icra ve
[flas Kanunu'nda (SchKG) yer alan borgtan kurtulma davasi (Art.83 Abs.
2 SchKG), tespit davast (Art.85a SchKG), istihkak davasi (Art.106-109
SchKG), hacze imtiyazh istirak davasi (Art.111 SchKG), iflasta {igiin-
cti kisinin masaya ve masanin ti¢iincii kisiye kars1 agtig1 istihkak dava-
lar1 (Art.242 SchKG), sira cetveline itiraz ve sira cetvelinin iptali davast
(Art.148, 250 SchKG), borglunun yeni malvarhg iktisap ettiginin tes-
piti davasi (Art.265a SchKG) ve kiralayanin hapis hakkindan kacirilmig
olan egyanin yeniden kiralanana geri getirilmesi i¢in agilan dava (Art.284
SchKG) sayilmistir. Hukukumuz bakimindan da benzer bir diizenleme-

nin yapilmasi uygun olacaktur.

Bununla birlikte tebligde hukukumuzda mevcut diizenlemeler dikka-
te alinarak, icra takibi sirasinda dava agilmasi gereken héllerde, takibin ko-
nusu alacagin esasinda dava sart1 olan zorunlu arabuluculuk kapsaminda
olmasi durumunda, icra takibi sirasinda agilmasi gereken davalarin da zo-
runlu arabuluculuk kapsaminda olup olmadig ayrica degerlendirilecektir.
Gerek doktrinde gerekse ozellikle bolge adliye mahkemeleri uygulamasin-

da, bu konuda bir goriis ve uygulama birligi bulunmamaktadur.

Bu konuda degerlendirme yapilirken, hem icra takibine konu alacagin
is, ticaret ve tiiketici hukuku uyusmazliklarindan hangisine iligkin oldugu;
hem de icra takibi sirasinda agilmasi gereken davalarin hukuki niteligi dik-

kate alinmalidur.

Is Mahkemeleri Kanunu’nun (isMK) 3. maddesinin iigiincii fikrasin-
daki istisnalar dikkate alinarak, bu hitkmiin birinci fikrasina gére ... is¢i ve
isveren alacag ve tazminat ile ise iade talebiyle agilan davalar”; Tirk Tica-
ret Kanunu'nun (TTK) S/A maddesine gore “.ticari davalardan konusu
bir miktar paramn denmesi olan alacak ve tazminat talepleri hakkinda”; Ti-
keticinin Korunmasi Hakkinda Kanun'un (TKHK) 73/A maddesine gore

»

de kural olarak “Tiiketici mahkemelerinde goriilen uyusmazliklar...” zorunlu
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arabuluculuk kapsamina alinmistir. Bu diizenlemeler dikkate alindiginda
icra takipleri bakimindan, ig ve ticari uyusmazhiklarda “alacak ve tazminat
talepleri’ni iceren davalar zorunlu arabuluculuk kapsaminda oldugu i¢in
bunlarin birlikte degerlendirilmesi miimkiinken; titketici uyusmazhklar
bakimindan zorunlu arabuluculuk igin “uyusmazhgin tiiketici mahkemesinde
goriilmesi” kural olarak zorunlu arabuluculuk kapsaminda olmasi igin yeter-

li oldugundan, tiiketici uyusmazlhiklarinin ayrica degerlendirilmesi gerekir.

Icra takipleri sirasinda icra mahkemesinde goriilen ve hukuki niteli-
gi itibariyle dava olmayan sikéyet, itirazin kaldirilmas, icranin geri birakil-
mast ile takibin iptali ve taliki talepleri zorunlu arabuluculuk kapsaminda
degildir. Ihtiyati haciz talepleri de dava olmadig1 icin zorunlu arabulucu-
luk kapsaminda degildir. Istihkak davalart ile sira cetveline itiraz davalarin-
da, alacak ve tazminat talebi bulunmadig: gibi, bu davalar tiiketici mahke-
mesinde de goriilmedigi i¢in icra takibi sirasinda agilan bu davalarda dava
sart1 olarak arabulucuya bagvurma zorunlulugu bulunmamaktadir'. Kald
ki, istihkak davalari ile sira cetveline itiraz davalarinin icra iglemine yonelik
olduklar1 dikkate alindiginda, bu uyusmazliklarin arabuluculuga elverisli
uyusmazliklardan olmadig da degerlendirilmelidir.

[tirazin iptali davalar1 ile menfi tespit davalarinda, alacak ve tazminat
talepleri bulunmadig i¢in bu davalarinda da is ve ticari uyusmazlhiklara
konu takiplerde zorunlu arabuluculuk kapsaminda olmadig: kabul edil-
melidir. Bu hususta bolge adliye mahkemelerinin birbirinden farkl karar-
lar1 mevcuttur. Bununla birlikte Yargitay 19. Hukuk Dairesi, 13.02.2020
tarih, 2020/8S esas ve 2020/454 karar sayili kararryla® ticari nitelikteki
mentfi tespit davalarinda dava agilmadan 6nce arabuluculuga gidilmesinin
dava sart1 olarak kabul edilemeyecegine karar vermistir. Bu karar, is hu-
kukundan dogan uyusmazliklar bakimindan da ayni sekilde degerlendi-
rilmelidir. Ancak tiiketici hukukundan dogan uyusmazliklar bakimindan
sonug farklidir. Zorunlu arabuluculuk en son tiiketici hukukundan dogan

uyusmazliklar bakimindan kabul edilmistir. Tiiketici hukukundan dogan

1 Iflasta sira cetveline itiraz davalari bakimindan bu yénde bkz.: Kayseri BAM 6. HD,
30.01.2020, 121/108; Istanbul BAM 17. HD, 12.10.2020, 1350/1864; Istanbul
BAM 17. HD, 02.06.2020, 198/946 (Kararlar i¢in bkz.: Lexpera).

2 Karar i¢in bakiniz: Kazanci.
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uyusmazliklar hakkinda getirilen diizenleme dikkate alindiginda, zorunlu
arabuluculuk i¢in davanin tiiketici mahkemesinde goriilmesi yeterli oldu-
gu i¢in, kanun koyucunun doktrindeki goriis farkliliklar: ile uygulamada
yasanan tereddiitleri giderecek tarzda, daha genis kapsamli zorunlu ara-
buluculuk uygulamasini hedefleyen bir diizenleme yapmis oldugu goriil-
mektedir. Bu nedenle, bu diizenleme ¢ercevesinde itirazin iptali davasi ile
menfi tespit davas: titketici mahkemesinde goriiliiyorsa, bu davalar zo-

runlu arabuluculuk kapsamindadir.

Menfi tespit davasina iligkin bu sonuglar, bor¢tan kurtulma davasi ba-

kimindan da aynen gecerlidir.

Istirdat davalar1 bakimindan da benzer bir sonu¢ dogmaktadur. Zira is-
tirdat davalar1 dogrudan dogruya bir alacak davasi olmayip, kosullar1 icra
hukukuna dayanmaktadir. Bu davada, cebri icra tehdidi ile 6denen para-
nin geri verilmesi talep edilir. Bu nedenle, bu davalar bakimindan da kural
olarak arabulucuya bagvurulmasi dava sarti olarak kabul edilemez®. Ancak,
TKHK’nun 73/A maddesindeki agik diizenleme geregince, tiiketici mah-
kemelerinde goriilecek istirdat davalarinda. dava sart1 arabuluculuk uygu-

lama alani bulacaktir.

Tasarrufun iptali davalarinda da bir alacak veya tazminat talebi bulun-
mamaktadir. Bu davanin kabuli ile alacakliya, bor¢lunun tgiinci kisilere
devretmis oldugu mal veya hakk: tizerinden, cebri icra yoluyla alacagim
alma yetkisi verilmektedir. Bu davalarda gérevli mahkeme de asliye hukuk
mahkemesidir. Bu nedenle, bu davalarin da zorunlu arabuluculuk kapsa-
minda olmadig kabul edilmelidir*. Bu sonug, tasarrufun iptali davasinin
Icra ve Iflas Kanunu'nun (1IK) 283. maddesine gére agildigi hallerde de ge-
cerlidir. Zira bu ihtimalde de, 6ncelikle borglu ile ticiincii kisi arasinda ya-
pilan tasarruf igleminin 1K 277 il4 280. maddelerine gére iptalinin gerekip
gerekmedigi incelenir. Tasarruf isleminin iptaline karar verilirse, 0 malin
iyiniyetli bir bagka iigiincii (dérdiincii) kisiye devrinden dolayy, ticiincii kisi
tazminat 6demek zorunda kalmaktadir. Yoksa davacinin talebi alelade bir

tazminat talebi degildir.

3 Aksiydnde bkz.: Istanbul BAM 16. HD, 25.06.2020, 1086/1143 (Lexpera).
4 Buyodnde bkz.: Konya BAM 3. HD, 13.06.2019, 528/554 (Lexpera).
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Sonug olarak; doktrindeki tartigmalar ve uygulamadaki farkli karar-
lar dikkate alindiginda, icra takibi sirasinda agilacak davalar ile icra ta-
kibiyle siki baglantis1 bulunan davalarin zorunlu arabuluculuk kapsami
disinda birakilmasina yonelik agik bir diizenlemenin yapilmasi gerekir.
Ancak hukukumuzda dava sart1 arabuluculuk uygulamasinin yayginlagti-
rilmasi yoniindeki egilim dikkate alindiginda, yakin zamanda bunun ye-
rine takip sart1 arabuluculuk gibi bir diizenlemenin getirilmesi de stirp-

riz olmayacaktir.

Anahtar kelimeler: Zorunlu Arabuluculuk, Dava Sarty, Icra Takipleri
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THE PRACTICE OF COMPULSORY
MEDIATION IN ENFORCEMENT
PROCEEDINGS

The compulsory application to mediation has been considered only
as a prerequisite for a court case (Article 3 of the Law on Labor Courts;
Article 18/A of the Law on Mediation in Civil Disputes; Article 5/A of
the Turkish Commercial Code; Article 73/A of the Law on the Protection
of the Consumer). Therefore; it is not required to apply to the mediation
compulsorily prior to the initiation of the enforcement proceeding. Since
the enforcement proceedings have been left out of the scope of the compul-
sory mediation (as a prerequisite of a lawsuit), lawsuits initiated in order to
proceed and finalize the enforcement proceedings and lawsuits tightly at-
tached to enforcement proceedings shall be also explicitly left out of the
scope of the compulsory mediation. Actually, when the subject matters of
lawsuits initiated during enforcement proceedings and lawsuits attached to
enforcement proceedings are taken into consideration, it is hard to expect a

negotiation-based mediation activity from the parties.

Indeed, both German and Swiss law contain similar regulations. The
Law on the Implementation of the German Code of Civil Procedure al-
lows making regulations with respect to the acceptance of application to
the mediation as the prerequisite of lawsuit prior to the initiation of a law-
suit in states under certain circumstances. However, as per subparagraph
six of paragraph two of Article 15a of the mentioned Law, it has been ac-
cepted that lawsuits with regard to the enforcement law, regulated particu-
larly under the eighth book of the German Code of Civil Procedure, cannot
be fallen under the scope of the compulsory mediation. According to this,
although a regulation can be made with regard to mediation as the prereq-
uisite of a lawsuit in states, it is not possible to apply compulsory mediation

in lawsuits regarding the enforcement proceedings.

The same principle has been adopted as a rule with regard to the con-
ciliation system under Swiss law. The conciliation system has been reg-

ulated under Article 197 and cont. articles of the Swiss Code of Civil
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Procedure (ZPO). As per Article 197 of the mentioned Code, parties are
required to apply the conciliation prior to the initiation of a lawsuit before
the state courts. Although it has not been cited as the prerequisite of the
lawsuit under Article 159 of the SCP, the requirement of applying to the
conciliation has been accepted as the prerequisite of the lawsuit according
to the legal doctrine. However, some disputes have been excluded from
the requirement of application to the conciliation (Art. 198 ZPO). Among
these, under Swiss Debt Enforcement and Bankruptcy Law (SchKG), the
lawsuit in denial of debt (Art. 83 Abs. 2 SchKG) the declaratory lawsuit
(Art. 85a SchKG), the lawsuit to recover property (Art. 106-109 SchKG),
the lawsuit on privileged participation in seizure (Art. 111 SchKG), law-
suits for recovery of the property where the third person initiated against
the bankrupt’s estate and the bankrupt’s estate initiated against the third
person (Art. 242 SchKG), objections against the chart reflecting the se-
quence of payments to creditors and lawsuit on the nullity of the chart re-
flecting the sequence of payments to creditors (Art. 148,250 SchKG), the
declaratory lawsuit for determining that the debtor has acquired new as-
sets (Art. 265a SchKG) and the lawsuit initiated for the return to the les-
sor of the property that had been carried away from the right of impris-
onment of the lessor (Art. 284 SchKG) have been stated. It will be also

appropriate to make a similar regulation in terms of our law.

In addition to this, it will also be evaluated in this paper, by taking into
consideration the current regulations under our law, as to whether in cir-
cumstances where a lawsuit is required during enforcement proceedings, in
the circumstances where the receivable which is the subject matter of the
proceedings is actually within the scope of compulsory mediation that is
the prerequisite of the lawsuit, as to whether the lawsuits that are required
to be initiated during enforcement proceedings are within the scope of
compulsory mediation. Either in the legal doctrine or particularly in the
practice of regional courts of justice, there is no consensus of opinion and

implementation on this matter.

While evaluating this subject, it shall be taken into consideration
both as to which disputes of labor, commercial and consumer law that

the receivable subject matter of the enforcement proceedings is related;
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and the legal nature of the lawsuits that are required to be initiated during

enforcement proceedings.

By taking into consideration of exemptions stated under paragraph 3
of Article 3 of the Law on Labor Courts, as per paragraph one of such arti-
cle “... lawsuits with regard to the receivable and compensation of the employee
and the employer and lawsuits with the request of reemployment”; as per Arti-
cle S/A of the Turkish Commercial Code “... receivable and compensation re-
quests in commercial lawsuits in which the subject matter is the payment of the
sum of cash”; as per Article 73/A of the Consumer Protection Law, in prin-
ciple “disputes proceeded before consumer courts...” are under the scope of the
compulsory mediation. Once such regulations are taken into consideration
since the lawsuits include “receivable and compensation requests” in labor
and commercial disputes are within the scope of compulsory mediation,
these can be evaluated together with respect to the enforcement proceed-
ings, however, consumer disputes need to be evaluated separately, since as
a principle, it is sufficient for the compulsory mediation with regard to con-
sumer disputes as “proceeding the dispute before the consumer court” to be

within the scope of compulsory mediation for consumer disputes.

Complaints that are not in the nature of a lawsuit, setting aside the ob-
jection, postponement of enforcement, and lawsuit for annulment of the
objection and suspension of the objection, which are proceeded before en-
forcement courts during the enforcement proceedings are not within the
scope of the compulsory mediation. Since ancillary attachment is not in
the nature of a lawsuit, it is not within the scope of the compulsory medi-
ation as well. In the lawsuit for recovery of property and for the objection
against the chart reflecting the sequence of payments to creditors, there is
no receivable and compensation request, and since these lawsuits do not
proceed before the consumers’ courts, there is no requirement as a pre-
requisite of lawsuits for these lawsuits that are initiated during the enforce-

ment proceedings to apply to the mediator’.It should be also considered

1 Forthe lawsuit for the objection against the chart reflecting the sequence of payments
to creditors in bankruptcy proceedings, see: Kayseri Court of Appeal, 6. Civil Cham-
ber, 30.01.2020, 121/108; Istanbul Court of Appeal, 17. Civil Chamber, 12.10.2020,
1350/1864; Istanbul Court of Appeal, 17. Civil Chamber, 02.06.2020, 198/946 (for
the mentioned decisions see: Lexpera).
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that since the lawsuits for recovery of property and for the objection against
the chart reflecting the sequence of payments to creditors directed to en-

forcement proceedings, such lawsuits are not eligible for mediation.

Since in the lawsuit for annulment of the objection and lawsuit for
the establishment of a negative fact, there is no receivable and compen-
sation request, it shall be accepted that such lawsuits in the enforcements
subject to labor and commercial disputes are not within the scope of com-
pulsory mediation. There are different decisions of regional courts of jus-
tice in this regard. In addition to this, 19" Civil Chamber of Court of Cas-
sation has rendered a verdict, dated 13.02.2020, main lawsuit numbered
2020/85 and decision numbered 2020/454 that the application to medi-
ation before the initiation a lawsuit is not accepted as a prerequisite of the
lawsuit in the lawsuit for the establishment of a negative fact in the com-
mercial nature®. Such a decision shall be also evaluated in the same way for
the disputes arising from labor law. However, the consequence of disputes
arising from consumer law is different. Compulsory mediation has been
recently adopted in terms of disputes arising from consumer law. Once the
regulation adopted for disputes arising from consumer law is taken into
consideration, since the compulsory mediation is sufficient for the lawsuit
to proceed before the consumer courts, it has been reviewed that the law-
maker has made a regulation that aimed to apply compulsory mediation in
an extended manner and in a method to eliminate the difference of opin-
ion in doctrine and hesitations experienced in practice. Therefore, if the
lawsuit for annulment of the objection and lawsuit for the establishment
of a negative fact are proceedings before the consumer court, these law-

suits are within the compulsory mediation.

The same consequences related to the lawsuit for the establishment
of a negative fact are applicable to lawsuit in denial of debt.A similar conse-
quence also arises for the lawsuits to recover the property. Since the lawsuit
to recover property is not a direct lawsuit on debt collection, but its condi-
tions are based on the enforcement law. In such a lawsuit, it is requested to

return the cash paid with the compulsory enforcement threat. Therefore, in

2 For the mentioned decision, see: Kazanci.
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principle, the application to mediation in terms of such lawsuits cannot be
accepted as the prerequisite of a lawsuit®>. However, as per the explicit reg-
ulation under Article 73/A of the law on the protection of the consumer,
in the lawsuits to recover property to proceed before the consumer courts,

mediation as a prerequisite of a lawsuit is applicable..

In the actions for rescission, there is no receivable or compensation re-
quest. With the acceptance of such a lawsuit, the creditor receives the au-
thority to take her/his receivable with the compulsory enforcement pro-
ceedings on the asset or right that the debtor transferred to the third person.
The competent court in such lawsuits is the court of first instance. There-
fore, it shall be accepted that these lawsuits are also not within the scope
of compulsory mediation®. Such consequences also apply to circumstanc-
es where the actions for rescission are initiated as per Article 283 of the En-
forcement and Bankruptcy Law. Since, in such probability, it is evaluated
primarily as to whether the saving transaction performed between the debt-
or and the third person is required to be annulled as per Article 277 and 280
of the Enforcement and Bankruptcy Law. In case it is decided to annul the
saving transaction, the third person is required to pay compensation due to
the transfer of such an asset to another third (fourth) person with good faith.

In other words, the plaintiff’s request is not an ordinary compensation.

In conclusion, when the disputes in the legal doctrine and in variety of
court decisions in the legal practice are taken into consideration, a clear reg-
ulation about leaving lawsuits initiated in the enforcement proceedings and
lawsuits tightly attached to enforcement proceedings out of the scope of the
compulsory mediation should be made. However, considering the trend that
popularization of the application of mediation as a prerequisite of a lawsuit, it
is not surprising instead of that a regulation such as mediation as a prerequi-

site of enforcement proceedings, might be made in a short time.

Keywords: Compulsory Mediation, Prerequisite of a Lawsuit, En-

forcement Proceedings

3 Forthe opposing view, see: Istanbul Court of Appeal, 16. Civil Chamber, 25.06.2020,
1086/1143 (Lexpera).

4 See: Konya Court of Appeal, 3. Civil Chamber, 13.06.2019, 528/554 (Lexpera).
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ARABULUCULUK SISTEMI VEKANUNU
UZERINE DUSUNCELER VE TAHLILLER

Dr. Ahmet Cahit IYILIKLI*

Meselelerin hukuki ¢6ziimiinii bulma sanati olan hukuk, ligatlerde
hakkin ¢ogulu diye tarif edilse de, hak bilfiil gerceklik ve dogruluk oldugun-
dan, hukuk, fiiliyatin muvazenesidir. Insan hakikat olmasi sebebiyle haktir
ve yasamun Oziinden intag etmesinden miitevellit diinyaya geldigi toplum-
da miindemig olan hukuktan azade kalmas: muhaldir. Dolayisiyla hak, in-
san varliginin ve toplum halinde yasamanin teminatidir. Nitekim hak kav-
rami tanimlanmadan hukuk inga edilemeyecektir. Hak, yargilama faaliyeti
sonucu hukuki varlik kazanip, hukuki koruma saglayacaktir. 6325 sayilh Hu-
kuk Uyusmazhklarinda Arabuluculuk Kanunu 2. maddesine gére; Arabu-
luculuk, yabancilik unsuru tagryanlar da déhil olmak tizere, ancak tarafla-
rin tizerinde serbestge tasarruf edebilecekleri is veya islemden dogan 6zel
hukuk uyusmazliklarinin ¢6ziimlenmesinde uygulanacaktir. Yine bu kanun
geregi taraflar ve avukatlari ile arabulucunun birlikte imzaladiklar1 anlagma
belgesi, icra edilebilirlik serhi aranmaksizin ilam niteliginde belge sayilr.
Arabulucu, kanunun uygulanmasinda taraflar1 gérismek ve miizakereler-
de bulunmak amaciyla bir araya getiren, onlarmn birbirlerini anlamalarini
ve bu suretle ¢6ziimlerini kendilerinin tiretmesini saglamak i¢in aralarinda
iletisim stirecinin kurulmasini gergeklestiren, taraflarin ¢6ziim tiretememe-
si halinde ¢6ziim Onerisi de getirebilen hukuk fakiiltesi mezunu uzmanhk
egitimi almis tarafsiz ve bagimsiz bir ti¢tincu kisiyi ifade eder. Arabulucu-
luk Kanunu, hak kavramindan ziyade menfaat tizerine kurgulanmus, hak-
kin 6zii tartisilmadan kisileri bir ¢6ziime mecbur eden, hukuk yargilama-
sinin miiskiilpesent vaziyetinden dolay: 6lumi gosterip, sitmaya razi eden
bir diizenlemedir. Arabuluculuk, hakkin 6ziinii tespit etmekten uzak, bila-
kis menfaate dayali oldugundan, hukukun gelismesi 6niinde engel olustura-
caktir. Zira hukuk vakialar tizerinden tekimiil edecektir. Nitekim haklar ve

borglar vakialardan ilham alarak viicut bulacaktir. Kald ki, kanun koyucu,

* Adalet Bakanligi, Biyiik¢ekmece Asliye Hukuk Mahkemesi Hakimi, ORCID:
0000-0002-8858-2580.
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her hadiseye uygun tam isabet, mahzi keramet sahibi olmadigindan, igti-
hatlar uyugmazliklara hukuki varlik kazandiracaktir. Dolayisiyla vakialarin
goklugu ve ¢esitliligi hukukunun gelismesine katki saglayacaktir. Arabulu-
culuk, hakkin nitelik ve 6ziinden gayri salt menfaat kavramu tizerine, yar-
gilama yapmaksizin kisilerin tizerinde serbestce tasarruf edebilecegi isle-
re iligkin uyusmazliklari, yargilama yapmaksizin ¢6ziim iiretmeye matuf bir
diizenlemedir. Bu minvalde, arabuluculuk, uyusmazliklarin ¢6ziilerek top-
lumsal barig ve istikrarin saglanmasi fonksiyonu zaviyesinden yardimci ve
ikmal edici bir fonksiyonu haiz olup, yargilama yetkisine yardimci ve ikame
bir diizenleme oldugu distniilebilir. Bu baglamda, idare hukukundaki yap,
islet ve devret modeli 6zel hukuk uyusmazliklarina evirilmistir. Taraflar ve
avukatlari ile arabulucu nezaretinde yapilan anlagma tutanagina ilam niteli-
gi bahsedilmekle, ictimai hayatta yapay borg iligkisi olusturmak konusunda
kisilere bakir ve serbest bir alan ihdas edilmigtir. Bu durum gercek alacak-
lilarin alacaginin tahsilini akim kilacaktir. Arabuluculuk faaliyeti sonunda
anlagmaya varilmasi halinde tizerinde anlagilan hususlar hakkinda taraflar-
ca dava agilamayacagina matuf hiikiim, lafz1 ve 6z itibariyle muglak bir ifa-
de olup, dava agilamayacagna iliskin ibarenin maddi ve usul hukuku y6-
niinden sonuglar1 belirlenmediginden bir¢ok karigikliga ve uyusmazliklara
sebep olacag: her tiirlii izahtan varestedir. Kanaatimizce bu ihtimalde hu-
kuki menfaat yoklugu giindeme gelecektir. Sosyal zaruretler, yasal garelere
takaddiim etse de, arabuluculuk diizenlemesi gerek amag gerekse sonugla-
11 itibariyle uyusmazliklara ¢oziim olmaktan uzak, gayret ve emekleri zayi
edecek ve gelecekte birgok karigiklik ve degisiklige maruz kalmas: kaginil-

maz bir diizenlemedir.

Anahtar kelimeler: Arabuluculuk, Hak, Menfaat, Hukuki Himaye,

Cozim
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THOUGHTS AND ANALYSIS ON THE
MEDIATION SYSTEM AND ITS LAW

Although the law, which is the art of finding the legal solution of the
issues, is defined as plural of the right in the glossaries, the right is the act
of the law since it is actual reality and truthfulness. It is true because of
the fact that it is human truth, and it is not possible for it to be free from
the law that is exempt in the society in which it comes to life because of
the belief of life. Hence, right is the guarantee of human existence and so-
ciety. As a matter of fact, law cannot be built without defining the concept
of right. The right will gain legal presence and provide legal protection as

aresult of the judicial activity.

According to article 2 of the mediation law in law disputes numbered
6325, mediation will be applied in the resolution of private law disputes
arising from business or transaction, including those who have a foreign el-
ement, but on which they can save for reasons. In accordance with this law,
the agreement document signed by the parties and their lawyers together
with the mediator is an court order document without seeking an execu-
tion comment. The mediation law is a regulation that constrains death to
the malaria due to the complicated state of the legal proceeding that oblig-
es people to a solution, without discussing the essence of the right built on
the benefit rather than the concept of right. Mediation will be an obstacle
to the development of the law; as it is based on interests far from identify-
ing the essence of the right. Because law will evolve through the facts. As a
matter of fact, rights and debts will arise from the facts. Moreover, since the
lawmaker does not have full hit and morality suitable for every event, ju-
risprudence will bring legal existence to disputes. Therefore, the plurality
and diversity of cases will contribute to the development of law. The medi-
ator described the disputes regarding the jobs that people can save on them
without any judgment on the nature of the right and the substance of the
right, the concept of unfair interest, and to deal with the absurd at the point

of intervention in the jurisdiction.

—199 —



IV. Oturum | 14 Kasim 2020

Indeed, mediation is an intervention and substitutional arrangement,
rather than aiding and replenishing function, to ensure social peace and sta-
bility by resolving disputes. Giving qualification to the mediation agree-
ment minutes has created a virgin and free space for creating artificial debt
in the society. If social remedies lead to legal remedies, the regulatory reg-
ulation is an arrangement that is far from being a solution to disputes as a
result of its purpose; it will spare efforts and efforts and will be exposed to

many changes in the future.

Keywords: Mediation, Right, Benetfit, Legal Protection, Solution
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HUKUKUYUSMAZLIKLARINDA
ARABULUCUNUN DEGISEN ROLU
UZERINE DUSUNCELER

Ogretim Gorevlisi Dr. Giil BUYUKKILIC*

Hukuki uyusmazliklarin dava yolu ile ¢6ziimiinde harcanan zaman,
emek ve para kaybinin giderek artmasi, son yillarda tilkeleri uyusmazlik-
larin ¢oziimiinde alternatif yollar aramaya yoneltmigtir. Bu yonelimin bir
sonucu olarak ortaya ¢ikan arabuluculuk kurumu hélihazirda gerek diinya

gerekse iilkemizde en sik bagvurulan alternatif uyusmazlik ¢6ziim yoludur.

Temel olarak, uyusmazlik ¢6ziim siirecinde arabulucunun tstlenece-
gi roliin kapsamu ve sinirlar ergevesinde sekillenen ti¢ farkl arabuluculuk
modelinin bulundugu kabul edilmektedir. Bunlardan ilki, arabuluculugun
geleneksel modeli olarak da ifade edilen kolaylastirici arabuluculuktur (“fa-
cilitative mediation”). Bu modelde, arabulucunun rolii, taraflarin menfaat-
leri ve ihtiyaglari temelinde, birbirlerini anlamalarini ve bu suretle ¢6ziimii
kendilerinin tiretmesini saglamak icin gereken iletisim olanaklarinin saglan-
masi ve yiiriitiilmesi ile sinurlidir. Tkincisi, Amerika Birlesik Devletlerinde
mahkeme temelli arabuluculuk uygulamalar: ¢ercevesinde ortaya ¢ikan ve
arabulucunun siiregte aktif bir role sahip oldugu degerlendirici arabulucu-
luk modelidir (“evaluative mediation”). Daha ¢ok taraflar arasindaki iligki-
nin hukuki durumlarina nazaran daha az 6nem tagidig1 ve uyusmazlik igin
huizl bir ¢éziimiin arandig: hallerde tercih edilen bu modelde, arabulucu
taraflarin menfaatlerinden ziyade haklar: tizerinde yogunlasir, taraflara du-
rumlarinin zayif ve giiclii yanlarindan bahsederek hukuki tavsiyelerde bu-
lunabilir, degerlendirme yapabilir, muhtemel bir davanin sonuglari tizerine
tahminler yiiriitebilir. Ugiincii arabuluculuk modeli ise, taraflar arasindaki
iligkiyi temel alan ve uyusmazlig, ¢oziilmesi gereken bir problemden ziya-
de insanin gelisimine katki saglayan 6nemli bir arag olarak géren déniisti-
riicii arabuluculuktur (“transformative mediation”). (Halihazirda teorik dii-

zeyde kalan bu arabuluculuk modeli teblig kapsami diginda birakilmustur.)

*  Marmara Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Dali Ogretim G&-
revlisi, ORCID: 0000-0002-3484-7002.
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Tiurk hukukunda, arabuluculuga kanuni bir altyap: kazandiran
22.06.2012 tarihli ve 6325 sayili Hukuk Uyusmazliklarinda Arabulucu-
luk Kanunu'nda (HUAK) kolaylastirict arabuluculuk modeli benimsen-
mis ve arabuluculuk, “sistematik teknikler uygulayarak, goriismek ve miiza-
kerelerde bulunmak amaciyla taraflari bir araya getiren, onlarin birbirlerini
anlamalarini ve bu suretle ¢oziimlerini kendilerinin iiretmesini saglamak igin
aralarinda iletisim siirecinin kurulmasini gergeklestiren, uzmanhk egitimi al-
mis olan tarafsiz ve bagimsiz bir iigiincii kisinin katilimiyla ve ihtiyari olarak
yiiriitiilen uyusmazlik ¢éziim yontemi” seklinde tanimlanmistir (m. 2/1-
b). Zaman igerisinde arabuluculuk yénteminin benimsenmesi, gelismesi,
yayginlagmasi ve ortaya ¢ikan ihtiyaglar dikkate alinarak arabuluculugun
taniminda revizyona gidilerek 25.10.2017 tarihli ve 7036 say1ili Is Mahke-
meleri Kanunu (IMK) (m. 17) ile arabulucuya “taraflarin ¢oziim iireteme-
diklerinin ortaya gikmast halinde ¢6ziim onerisi de getirebilme” yetkisi tanin-
mug ve arabulucunun siiregte daha aktif bir rol almasina yonelik 6nemli

bir adim atilmigtur.

Arabuluculuk alaninda getirilen bir diger yenilik, 6ncelikle 2018 yilin-
da is uyusmazhklarinda (IMK m. 22), 2019 yilinda ticari uyusmazhklarda
(19 Aralik 2018 tarih ve 7155 sayili Abonelik Sézlesmesinden Kaynakla-
nan Para Alacaklarina ligkin Takibin Baslatilmasi Usulii Hakkinda Kanun
m. 20 ve son olarak 2020 yilinda tiiketici uyusmazliklarinda (28 Temmuz
2020 tarih ve 7251 sayih Hukuk Muhakemeleri Kanunu ile Bazi Kanunlar-
da Degisiklik Yapilmasi Hakkinda Kanun m. §9) dava sarti arabuluculuk

sisteminin kabul edilmesi ile yaganmugtir.

Arabuluculuga tabi uyusmazliklarin kapsaminin genislemesi, arabu-
lucuya ancak ve sadece taraflarin ¢6ziim tiretemedikleri noktada devreye
girebilmeyle sinurli bir hareket alani saglayan IMK degisikligini yetersiz
hale getirmistir. Nitekim 6zellikle karmagik bir yaprya sahip ticari uyus-
mazliklarda, arabuluculuk siirecinin, kurumunun amag ve ilkelerine uy-
gun sekilde yiriitilebilmesi ve sonuglandirilabilmesi arabulucuya ¢6ziim
siirecinde — degerlendirici modelde oldugu gibi - daha etkin bir rol veril-

mesini gerekli kilmaktadr.
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Ancak bu gereklilik bir modelin bitiiniiyle terk edilip digerinin ka-
bul edilmesi seklinde yorumlanmamalidir. Zira arabulucudan, kolaylas-
tiric1 6gelerden faydalanmaksizin sadece degerlendiricilik temelinde ha-
reket etmesini beklemek gergekgi olmadig: gibi gerekli de degildir. Keza
kolaylastiric1 bir arabulucu da kullanmis oldugu sozciiklerle olmasa da
konusma sekli, ses tonu veya mimikleri ile taraflar nezdinde degerlendi-
rici bir gériiniim yaratabilir. Dolayisiyla arabulucunun siireg igerisinde-
ki roliniin tek bir model ¢ergevesinde agiklanmasi sadece teorik diizeyde
miimkiindir. Uyusmazhigin yapisina gore, arabulucu - roliniin sinirlar
dahilinde kalmak kaydiyla - her iki arabuluculuk modelinin 6gelerinden
de faydalanabilmelidir. Bu noktada degerlendiriciligin sinirinin dogru bir
sekilde tespiti 6nem arz eder ki bu sinir kanaatimizce yonlendiricilik se-
viyesine gelmemis olmaktir. Arabulucunun uyusmazlhga iligkin degerlen-
dirmeleri ve dava yoluna bagvurulmasi durumunda mahkemenin ne yon-
de karar verecegi hususundaki tahminleri gergevesinde taraflardan biri
digerine nazaran daha giiclii bir pozisyonda olacaktir. Bu durum arabu-
lucuya tanmnan degerlendiricilik yetkisinin zorunlu bir sonucudur. Kagi-
nilmasi gereken, taraflara belirli bir sonucu empoze etmek gibi arabulu-
cunun tarafsizligini tereddide disiirecek ve siirecin kontroliiniin ashinda
taraflarin kendilerinde olmadigini diisiindiirecek tutum ve davraniglardr.
Aksi halde arabuluculuk, yarginin yardimcis: degil, alternatifi haline ge-
lecektir. Arabuluculuk siirecinde tarafsizlik ve iradilik ilkelerinin zedelen-
memesi adina siirece girilmeden 6nce taraflarin arabuluculuk modelleri
hakkinda bilgilendirilmesi ve uygulanacak olan modelin se¢iminin taraf-

lara birakilmasi dnerilebilir.

Arabuluculuk nosyonunun kazanilmasi, bu alandaki temel egitim ve
zaman igerisinde uygulamayla kazanilan tecriibelerin bir sonucu olacak-
tir. Bu temel edinimin yani sira, degerlendirici arabulucunun taraflar ara-
sindaki uyusmazli1 tespit ederek, uygun 6neri ve yonlendirmelerde bu-
lunabilmesi konuya iliskin belirli diizeyde bilgi ve tecriibe sahibi olmasini

gerektirmektedir.

Yakin zamanda Arabuluculuk Daire Bagkanlhigimizca genel ve 6zel uz-

manhk alanlarinin belirlenmesi ve bu alanlarda arabuluculuk yapilabilmesinin
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zorunlu egitim programlarinin tamamlanmasi sartina baglanmasi, Tiirk hu-
kukunda da arabulucunun siirecte daha aktif role sahip oldugu bir modelin

kabul edilecegine isaret etmektedir.

Bu teblig, arabuluculuk uygulamalarina iliskin giincel degisiklik ve ge-
lismeler ¢ergevesinde arabulucunun siireg icerisinde nasil bir rol tistlenme-

si gerektigine iliskin degerlendirmeleri konu almaktadur.
Anahtar kelimeler: Arabuluculuk, arabuluculuk modelleri, degerlen-

dirici arabuluculuk, kolaylastiric1 arabuluculuk, alternatif uyusmazhk ¢o-

ziimleri
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THOUGHTS ON THE CHANGING ROLE
OF MEDIATORIN LEGAL DISPUTES

Increasing loss of time, effort and money spent in resolving legal dis-
putes by litigation has led countries to seek alternative ways of resolving
disputes in recent years. The mediation institution, which emerged as a re-
sult of this orientation, is currently the most frequently used alternative dis-

pute resolution method both in the world and in our country.

Basically, it is accepted that there are three different mediation models
that are shaped within the scope and limits of the role the mediator will as-
sume in the dispute resolution process. The first of these is facilitative me-
diation, which is also referred to as the traditional model of mediation. In
this model, the role of the mediator is limited to the provision and execu-
tion of the communication facilities necessary to enable the parties to un-
derstand each other and thus produce their own solutions, on the basis of
their interests and needs. Second, it is the evaluative mediation model that
emerged within the framework of court-based mediation practices in the
United States and in which the mediator has an active role in the process.
In this model, which is preferred in cases where the relationship between
the parties is less important than their legal situation and a quick solution is
sought for a dispute, the mediator focuses on the rights of the parties rath-
er than the interests of the parties, gives legal advice to the parties by talk-
ing about the weak and strong sides of their situation, makes an evaluation
and predicates on the possible the results of the case. The third mediation
model is transformative mediation, which is based on the relationship be-
tween the parties and sees conflict as an important tool that contributes to
human development rather than a problem to be solved. (This mediation
model, which is currently at the theoretical level, has been excluded from

the scope of the communiqué.)
In Turkish law; the facilitative mediation model has been adopted in the

Law on Mediation in Legal Disputes (dated 22.06.2012 and numbered 6325)
(HUAK), which provides a legal infrastructure for mediation and mediation
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is defined as a dispute resolution method that is carried out optionally and
with the participation of an impartial and independent third person who has
received specialization training, who performs the establishment of a com-
munication process between them in order to enable them to produce their
solutions by applying systematic techniques, bringing the parties together in
order to negotiate and negotiate, to understand each other (Article 2/1-b).

Due to the adoption, development and widespread use of the me-
diation method over time, and the definition of mediation has been re-
vised with the Labor Courts Law (dated 25.10.2017 and numbered 7036)
(IMK) (Article 17) and by this way an important step was taken towards

the mediator to take a more active role in the process.

Another amendment made in HUAK is experienced with the adoption of
the case clause mediation system, first in 2018 for labor disputes (Article 22 of
IMK), then in 2019 for commercial disputes [Article 20 of the Law (dated 19
December 2018 and numbered 7155)] and finally in 2020 for consumer dis-
putes [Article 59 of the Law (dated 28 July 2020 and numbered 7251)].

The widening of the scope of the disputes subject to mediation has led
the change in the IMK, which provides the mediator with a limited scope
of action only when the parties cannot produce a solution, become insuf-
ficient change inadequate. As a matter of fact, conducting and concluding
the mediation process in accordance with the aims and principles of the in-
stitution, especially in commercial disputes with a complex structure, re-
quire the mediator to be given a more effective role in the resolution pro-

cess - as in the evaluative model.

However, this requirement should not be interpreted as abandon-
ing one model altogether and accepting another. Because it is not realis-
tic, though not necessary to expect the mediator to act solely on the basis
of evaluative model without making use of facilitating elements. Likewise,
a facilitator may create an evaluative appearance in the eyes of the parties
with the way of speaking, tone of voice or facial expressions, even if not
with the words he uses. Therefore, explaining the role of the mediator in

the process within the framework of a single model is only possible at the
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theoretical level. Depending on the nature of the dispute, the mediator -
within the limits of his role - should be able to benefit from the elements of

both mediation models.

At this point, it is important to correctly determine the limit of eval-
uativeism, which in our opinion is not to reach the level of directivity. The
mediator’s assessments on the dispute and his estimates on how the court
will decide in case of litigation will lead one of the parties to a stronger po-
sition than the other. This situation is a necessary consequence of the eval-
uative power granted to the mediator. What should be avoided are attitudes
and behaviors such as imposing a certain result on the parties, which will
hesitate the impartiality of the mediator and make them think that the con-
trol of the process is not actually on the parties themselves. Otherwise, me-
diation will become an alternative, not an assistant to the judiciary. In order
not to damage the principles of impartiality and willpower in the mediation
process, it may be suggested that the parties are informed about the media-
tion models before entering the process and the choice of the model to be

applied is left to the parties.

The acquisition of the notion of mediation will be the result of basic
training and experience gained in practice over time in this field. In addition
to this basic acquisition, the evaluative mediator must have a certain level of
knowledge and experience on the subject to be able to identify the disagree-

ment between the parties and make appropriate suggestions and directions.

The determination of general and special areas of specialization by the
Mediation Department and the completion of compulsory education pro-
grams in these areas indicate that a model in which the mediator has a more

active role in the process will be adopted in Turkish law.

This communique deals with the evaluations of the role of the medi-
ator in the process within the framework of current changes and develop-

ments regarding mediation practices.

Keywords: Mediation, mediation models, evaluative mediation, facil-

itative mediation, alternative dispute resolution
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IDARENIN TARAF OLDUGU
ARABULUCULUK SURECLERINE DAIR
OZELKURALLARVEUYGULAMA
SORUNLARININ DEGERLENDIRILMESI

Arb. Dr. Piar CIFTCI*

63285 sayili Hukuk Uyusmazhiklarinda Arabuluculuk Kanunu'na 2017
yilinda yapilan ekleme ile idarenin 6zel hukuk uyusmazliklarinin tarafi ol-
dugu arabuluculuk siireglerinin isletilmesine dair hiikiimler eklenmistir’.
Bu gergevede “Arabuluculuk Faaliyetinin Yiritilmesi” baghgini tagiyan 18.
maddenin 8. fikrasina gére “Arabuluculuk miizakerelerinde idareyi, iist yoneti-
ci tarafindan belirlenen iki iiye ile hukuk birimi amiri veya onun belirleyecegi bir
avukat ya da hukuk miisavirinden olusan komisyon temsil eder. Komisyon, ara-
buluculuk miizakereleri sonunda gerekgeli bir rapor diizenler ve bes yil boyun-
ca saklar” Ayni madde ile konuya iligkin ayrintili diizenlemelerin Yonetme-
lik ile belirlenecegi diizenlenmistir (6325 sayili Kanun m. 15/10). Nitekim
bu cercevede Yonetmelik hitkiimleri kabul edilmistir. Hukuk Uyusmazlik-
larinda Arabuluculuk Kanunu Yonetmeligi*'nin “Idarenin Temsili” bashgi-
n1 tagtyan 18. maddesi 12 fikra halinde ayrintili diizenlemeler getirmistir.
Bu diizenlemelerin haricinde ayn1 zamanda 659 Sayili Genel Biitce Kapsa-
mindaki Kamu Idareleri ve Ozel Biitceli Idarelerde Hukuk Hizmetlerinin
Yiiriitiilmesine Iligkin Kanun Hitkmiinde Kararname®de de genel biitce
kapsamindaki kamu idarelerinde ve 6zel biitgeli idarelerde hukuk hizmetle-
rinin yirttilmesine iligkin belirlenen kurallarda idarenin temsiline iliskin
ozel diizenlemeler bulunmaktadir. Bu ¢alismanin ilk amaci da idarenin ta-
raf oldugu 6zel hukuk uyusmazliklarinda isletilecek arabuluculuk siiregle-
rinde uyulmasi gereken 6zel kurallar1 degerlendirmektir. Bu 6zel kurallarin

onemli bir kism1 da idarenin temsiline iligkindir.

*  Dokuz Eyliil Universitesi Hukuk Fakiiltesi Medeni Usul ve Icra iflas Hukuku Anabi-
lim Dal Ogretim Uyesi, ORCID: 0000-0001-9012-9673.
1 12/10/2017 tarih ve 7036 sayili Kanun m. 22

2 RG02.06.2018, S. 30439.
RG 02.11.2011, S. 28103.
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Alternatif uyusmazhk ¢6ziim yollar1 genelinde arabuluculuk kurumu-
nun adli yargida giin gegtik¢e uygulama alanini genisletmesi hem yarginin
is yiikiinti azaltmaya hem de kisiler arasinda ¢ikan uyusmazliklarin kisa sii-
rede bariscil yontemlerle sonlandirilmas: toplumsal barigin tesisine katki
saglamaktadir. Bu amag elbette idarenin taraf oldugu 6zel hukuk uyusmaz-
liklarinda da yarginin isleyisine ve toplumsal barisa hizmet eder. Diger yan-
dan alternatif uyusmazlik ¢6ziim y6ntemi olsa da, idarenin taraf oldugu pek
¢ok uyusmazhkta arabuluculuga bagvurunun zorunlu dava sarti olmasi, ida-
renin temsilini oldukga énemli kilmaktadir. Ozellikle idarenin taraf oldugu
¢ok sayida is uyusmazlig1 zorunlu arabuluculuk kapsamina dahildir. Bu du-
rum da, arabuluculuk siirecinde idarenin temsilini ve idarenin temsilinden

kaynaklanan hukuki sorunlarin 6nemini artirmaktadir.

Kanun ve Yonetmelik'te idarenin temsiline iligkin 6zel diizenlemele-
rin getirilmesi, idare hukukunun kendine has &zelliklerinden kaynaklanir.
Ornegin kanun koyucu herhangi bir ticari sirketin arabuluculuk siirecin-
de temsilinde kurul olarak siirece katilma gart1 aramazken bu sart1 6zellikle
kamu hukuku tiizel kisileri i¢in kabul etmistir. Idarenin arabuluculuk siire-
cine tg kisilik kurul halinde katilmasi zorunlulugu kapsaminda idare ken-
dini bir avukat veya hukuk miisaviri ve ayrica tist yonetici tarafindan belir-
lenen iki iye ile temsil ettirmek zorundadir. Bu gereklilik ilk olarak kurulun
hukuke¢u olmayan tiyelerinin, arabuluculuk siireci konusunda egitim alma-
larin1 gerekli kilar. Avukatlar, arabulucu olmasalar dahi, hukuk uygulama-
sinda arabuluculugun giin gegtikge yayginlasmasi sebebiyle kendilerini bu
konuda daha fazla egitebilme imkanina sahiptir. Ayni sekilde idareyi temsil
edecek kurulun diger tiyeleri de arabuluculuk siireci, siirecte uyulmas: gere-
ken temel ilkeler ve kurallar konusunda bilgili olmali, bu konudaki degisik-
likleri yakindan takip etmelidir.

Idareyi temsil edecek kurul iiyelerinin arabuluculuk siireci ve kuralla-
r1 konusunda yeterli bilgiye ve tecriibeye sahip olmasi saglikli bir arabulu-
culuk siirecinin yiritilmesi igin ilk kosuldur. Ancak uygulamada yasanan
birtakim sorunlar, idarenin temsili konusunda birtakim aksakliklar: da giin-
deme getirmektedir. Ozellikle pandemi déneminde bazi kamu hukuku tii-

zel kigileri ayn1 gehirdeki uyusmazliklar i¢in dahi taraflar ve arabulucu ile
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ytiz yiize bir araya gelmek istememekte, telekonferans yolunu talep etmek-
te; telekonferans yolu tercih edilse bile tutanaklarin elektronik imza ile im-
zalanmasina imkan verilmemekte; 1slak imza ile tutanaklarin imzalanmasi
konusunda sorunlar gikarabilmektedir. Bu durumda arabulucular yiiz yiize
oturum yapilmas: konusunda 1srarci olursa, bir kismu kurul olarak goris-
melere hi¢ katilmamakta; bazi kamu hukuku tiizel kigileri 1slak imzalarin ta-
mamlatilmasi konusunda kargo y6ntemi gibi birtakim y6ntemlere arabulu-
cular zorlayabilmektedir. Esasen bu uygulamalarin Kanun ve Yonetmelik
hiikiimlerine ve arabuluculugun temel ilkelerine uyumlu olmadig: asikar-
dir. Ancak arabulucular da taraflar1 masada bir araya getirebilme ve anlas-
ma olasiigini artirmak icin bu konuda kendilerini, kanuna uygun olmayan
yontemler benimseme zorunlulugunda hissedebilmektedir. Bunlarin yam
sira, arabulucular kamu hukuku tiizel kigilerinin temsilinde idareyi tem-
sil edecek kisilerin kimlik dogrulamasinda da sikintilar yasayabilmektedir.
Tiim bu sorunlar arabuluculuk siirecinde biirokratik engeller yaratilmasina
zemin hazirlayabilmektedir. Bu durum ise hem arabuluculugun temel felse-
fesiile bagdasmamakta hem de arabulucunun uymasi gereken siireye iliskin

sinurlamalara riayet etmesini zorlagtirmaktadur.

Uygulamada arabuluculuk siireclerinde idarenin temsiline iliskin
hukuki sorunlar1 birtakim 6nlemler alarak en azindan kismen engelleyebil-
mek miimkiin olabilir. Gergekten de bir idari tegkilatta iist yonetici tarafin-
dan belirlenen iki kisi ile bir kurum avukati veya hukuk miisavirinin stirek-
li olarak arabuluculuk toplantilarina katilmak zorunda olmalari kurumun
isleyisini etkileyebilir. Ornegin bir belediyenin ¢ok sayida iscisi bulunabi-
lir. Is hukukuna iliskin ¢ikan her uyusmazligin zorunlu arabuluculuk kapsa-
minda olacag: dikkate alindiginda, arabuluculuk goriismelerinin ciddi bir ig
glicii gerektirdigi agiktir. Bu durumda sadece pandemi sebebiyle degil, ta-
raflar1 ayni sehirde olan uyusmazliklarda bile taraflardan birisi idare ise, ara-
buluculuk oturumunun telekonferans seklinde yapilmasina yonelik diizen-
leme kabul edilebilir. Bu yonde bir diizenleme ile yine taraflarin tutanaklar
imzalamalar1 konusunda birtakim 6zel diizenlemeler -elektronik imza zo-
runlulugu gibi- kabul edilebilir. Béylece idarenin taraf oldugu uyusmazlik-
larda imzalarin kargo sirketleri aracihig ile imzalatilmasi gibi daha az giiven-

li yollara bagvurulmasi ihtiyaci bertaraf edilebilir. Benzer sekilde idarenin
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taraf oldugu uyusmazliklarda idareyi temsil edecek kurul tiyelerinin arabu-
luculuk egitimi almalar1 konusunda birtakim adimlar atilarak en basit 6rne-
giile arabulucularin kimlik dogrulama agisindan yasadigi sorunlar engelle-

yebilmek miimkiin olabilir.

Arabuluculugun 6zel hukuk alaninda uygulama alanini genisletmesi,
zaman igerisinde idarenin taraf oldugu 6zel hukuk uyusmazhklarinin sayi-
sin1 daha fazla artiracaktir. Bu sebeple kanaatimizce bu konuda yaganan so-
runlar hakkinda farkindalik diizeyi artirilmaly, sorunlara hukuki diizlemde

coziimler getirilmelidir.

Anahtar kelimeler: Arabuluculuk, idarenin temsili, telekonferans, ara-

buluculuk goriismeleri, kurulun olusumu

—212—



SPECIAL RULES AND PRACTICAL ISSUES
REGARDING MEDIATION PROCESSES TO
WHICH THE ADMINISTRATION IS APARTY

With the addition made in 2017 to the Law on Mediation in Legal
Disputes numbered 6325, provisions regarding the operation of mediation
processes in which the administration is a party to private law disputes have
been added. In this context, according to paragraph 8 of Article 15 titled
“Conducting Mediation Activity”, “In mediation negotiations, the admin-
istration is represented by a commission consisting of two members deter-
mined by the top manager and a lawyer or legal advisor designated by him.
The commission prepares a reasoned report at the end of mediation ne-
gotiations and keeps it for five years. ” With the same article, it is regulat-
ed that detailed regulations on the subject will be determined by the Reg-
ulation (Law No. 6325, Art. 15/10). As a matter of fact, the provisions of
the Regulation have been accepted within this framework. Article 18 ti-
tled “Representation of the Administration” of the Regulation on Media-
tion Law in Legal Disputes brought detailed regulations in 12 paragraphs.
The first aim of this study is to evaluate the special rules to be followed in
mediation processes to be carried out in private law disputes to which the
administration is a party. In addition to these regulations, there are also spe-
cial regulations regarding the representation of the administration in the
Decree Law on the Execution of Legal Services in Public Administrations
within the Scope of the General Budget and in Special Budget Administra-
tions No.659 and in the rules regarding the execution of legal services in
the public administrations within the scope of the general budget and in
the administrations with special budget. An important part of these special

rules is about the representation of the administration.

The expansion of the field of application of the mediation institution
in the judicial judiciary day by day in alternative dispute resolution meth-
ods contributes to both decreasing the workload of the judiciary and set-
tling the conflicts between individuals through peaceful methods in a short

time. This purpose, of course, serves the functioning of the judiciary and
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social peace in private law disputes to which the administration is a par-
ty. On the other hand, although there is an alternative dispute resolution
method, the fact that the application for mediation is a mandatory case re-
quirement in many disputes to which the administration is a party makes
the representation of the administration very important. Compulsory me-
diation includes many labour law disputes, especially to which the adminis-
tration is a party. This situation increases the importance of the representa-
tion of the administration in the mediation process and the legal problems

arising from the representation of the administration.

The introduction of special regulations regarding the representation
of the administration in the Law and Regulation is due to the specific fea-
tures of the administrative law. For example, while the legislator did not
seek a condition to participate as a board in the representation of any
commercial company in the mediation process, it accepted this require-
ment especially for public law legal entities. Within the scope of the ob-
ligation of the administration to participate in the mediation process as a
board of three people, the administration has to be represented by a law-
yer or legal advisor and also two members determined by the top manag-
er. This requirement first requires that non-juristic members of the board
receive training in the mediation process. Even if they are not mediators,
lawyers have the opportunity to educate themselves more on this issue,
as mediation in legal practice is becoming more widespread day by day.
Likewise, other members of the board representing the administration
should be knowledgeable about the mediation process, the basic princi-
ples and rules to be followed in the process, and should closely follow the

changes in this matter.

The first condition for a healthy mediation process is that the board
members representing the administration have sufficient knowledge and
experience about the mediation process and rules. However, some prob-
lems encountered in practice also bring up some deficiencies in the rep-
resentation of the administration. Especially during the pandemic period,
some public law legal entities do not want to meet face to face with the par-

ties and the mediator, even for disputes in the same city, and demand the
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way of teleconference; even if teleconference method is preferred, it is not
allowed to sign the minutes with electronic signature; it can cause problems
in signing the minutes with wet-ink signature. In this case, if the mediators
insist on holding a face-to-face session, some of them do not participate in
the meetings as a board; some public law legal entities may force mediators
to use some methods such as cargo method to complete wet-ink signatures.
In fact, it is obvious that these practices do not comply with the provisions
of the Law and Regulation and the basic principles of mediation. However,
mediators may also feel obliged to adopt illegal methods in order to bring
the parties together at the table and increase the possibility of an agree-
ment. In addition to these, mediators may also have difficulties in authenti-
cating the persons who will represent the administration in the representa-
tion of public law legal entities. All these problems may pave the way for
bureaucratic obstacles in the mediation process. This situation is incom-
patible with both the basic philosophy of mediation and makes it difficult

for the mediator to comply with the time limits to be followed.

In practice, it may be possible to prevent legal problems related to the
representation of the administration in mediation processes, at least par-
tially, by taking some measures. Indeed, the fact that in an administrative
organization, two persons determined by the top manager and an institu-
tional lawyer or legal counsel have to attend the mediation meetings con-
tinuously may affect the functioning of the institution. For example, a mu-
nicipality can have many workers. Considering that any dispute regarding
labor law will be within the scope of compulsory mediation, it is clear that
mediation negotiations require a serious workforce. In this case, if one of
the parties is the administration, not only because of the pandemic, but also
for the disputes whose parties are in the same city, the arrangement to hold
the mediation session in the form of a teleconference may be accepted.
With a regulation in this direction, some special regulations-such as the ob-
ligation of electronic signature- can be accepted for the parties to sign the
minutes. Thus, in disputes to which the administration is a party, the need
to resort to less secure means such as signing the signatures through couri-
er companies can be eliminated. Similarly, in disputes to which the admin-

istration is a party, it may be possible to prevent the problems experienced

—215—



IV. Oturum | 14 Kasim 2020

by the mediators in terms of identity verification, with the simplest exam-
ple, by taking certain steps for the board members who will represent the

administration to receive mediation training.

Extending the field of application of mediation in the field of private
law will increase the number of private law disputes to which the admin-
istration is a party over time. For this reason, in our opinion, the level of
awareness about the problems experienced in this subject should be in-

creased, and solutions should be found at the legal level.

Keywords: Mediation, representation of the administration, telecon-

ference, mediation negotiations, formation of the board.
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TURKIYE ACISINDAN ONERILER

Dr. Ogr. Uyesi Cigdem YAZICI*

Bilgi ve iletisim teknolojilerinin hizh gelisiminin bir sonucu olarak ge-
rek yarg: gerekse alternatif uyusmazlik ¢oziim yontemleri siireglerinde tek-
nolojinin etkisi daha hissedilir hale gelmistir. Ulkemizde mahkeme dos-
yalarmin UYAP ile entegre olarak dijitallesmesi, elektronik imzaya iligkin
diizenlemeler, elektronik yolla tebligat ve online durusmalar, yargida bilgi
ve iletigim teknolojisinin kullanimi bakimindan érnek gosterilebilir. Ozel-
likle Covid 19 salginina kargi alinan énlemler ve taraflarin bir araya geleme-
mesi nedeniyle, uyusmazliklarin ¢6ziimiinde bu teknolojilerinden yararlan-
ma ihtiyaci da artmistir. Arabuluculukta telekonferans yonteminin kullanimi
Bolge Adliye Mahkemesi kararlarina dahi konu olmugtur. Ankara Bolge Ad-
liye Mahkemesi 9. Hukuk Dairesi 2019/248S Esas, 2019/1674 Karar sayili
karariile “Kanunda taraflarin telefonla arabuluculuk toplantisina katilabilecek-
lerine dair bir diizenleme bulunmamaktadir. Aksine diizenlemelerden yiiz yiize
katilima gore hiikiimlerin konuldugu anlasilmaktadir. Burada her seyden dnce
telefonla katilan kisinin ehil ve yetkili olup olmadigi ve bunun tespiti problem-
dir. Somut olayda yasal olarak tamimlanan ve hukuken gegerli olan bir ses ta-
mmlama sisteminin bulunmadigi da dikkate alindiginda konugsulan kisinin kim
oldugunun yasal olarak tespitinde problem bulundugu agiktir.” yoninde karar
verilmistir. Bu karardan sonra Ankara Bolge Adliye Mahkemesi 6. Hukuk
Dairesi ise 04.02.2020 tarih ve 2019/4092 Esas, 2020/304 Karar sayili ka-
rar1 ile “Arabuluculuk siirecinde Hukuk Uyusmazliklarinda Arabuluculuk Ka-
nunu Yonetmeliginin “Dava sarti olarak arabuluculukta arabulucunun gorev-
lendirilmesi” Madde 24/3 bendine gore "Elindeki bilgiler itibartyla her tiirlii
iletisim vasitasim kullanarak gorevlendirme konusunda taraflar bilgilendirir
ve ilk toplantiya taraflart ve varsa avukatlarin birlikte davet eder.” diizenleme-
si geregi arabulucunun taraflarla elektronik sistemler iizerinden gorintiilii ileti-

sim kurmasimin ontinde yasal bir engel bulunmadigr anlagilmustir”. Bu kararlar

*  MEF Universitesi Hukuk Fakiiltesi Medeni Usul ve Icra Iflas Hukuku Anabilim Dali
Ogretim Uyesi, ORCID: 0000-0002-0989-8879.
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gercevesinde uygulamada arabuluculuk siirecinde telekonferans yonteminin
kullanmasina taraflardan birinin talebi tizerine mi yoksa arabulucunun ken-
diliginden mi karar verebilecegi bakimindan farkh gorisler ileri sirtilmiis-
tir. Bir goriise gore ayni yarg: cevresinde bulunmamasi koguluyla arabulucu
taraflardan en az birinin talebi ve diger tarafin da kabulii tizerine telekonfe-
rans yontemini kullanabilir. Diger bir goriise yine taraflarin aymi yarg: gev-
resinde bulunmamasi kogulu ile taraflardan birinin talebi olmasa dahi ara-
bulucu kendiliginden telekonferans yoluyla arabuluculuk gériismelerinin
yapilmasina karar verebilecektir. T.C. Adalet Bakanhg1 Arabuluculuk Dai-
re Bagkanlig tarafindan 16 Mart 2020 tarihinde yayimlanan duyuruda ise;
“arabuluculuk siirecine iliskin uyusmazliklarda taraflarin sehir ici ya da sehir
disindan olup olmadigina bakilmaksizin telekonferans yonteminin kullanil-
masina agirlik verilmesi” tavsiye edilmis bulunmaktadir. Basslangigta tered-
diitle kargilanan arabuluculukta telekonferans yonteminin, T.C. Adalet Ba-
kanligi Arabuluculuk Daire Bagkanliginin tesviki ve Covid 19 salgmnin da

etkisi ile uygulama alaninin genisletilmesi egilimi vardir.

Telekonferans gevirim igi arabuluculuk uygulamas: bakimindan bir
yontem olmakla birlikte e-arabuluculuk daha genis bir alani ifade eder.
Online alternatif uyusmalik ¢6ziim yollarinin (ODR) tamaminda oldugu
gibi arabuluculukta da anahtar unsur teknolojinin ve bu baglamda bilgisa-
yar, telefon gibi cihazlarin ve yazilim programlarinin kullanimidir. Bu un-
surlar, arabulucu ve taraflar bakimindan, bilginin diizenlemesi, otomatik
mesajlarin génderilmesi, yazili iletisimin taslak haline getirilmesi, uygun
olmayan dil kullaniminin engellenmesi, video ve konferans yoluyla ileti-
simin saglanmasi, s6zlesmelerin hazirlanmasi gibi kolaylastirici islemleri
gerceklestirmektedir. Yazilim programlar1 gelismislik diizeyine gore go-
riigmelerin baglama ani ve siiresi, taraflarin menfaatlerinin ve dncelikle-
rinin belirlenmesi gibi hususlar: tespit ve teyit edici isleve sahip olabilir-
ler. Yapay zekanin arabulucu olarak kullanimi dahi uluslararas: literatiirde

uzerinde ¢okga tartigilan bir konudur.
E-Arabuluculuk esasen yiiz yiize arabuluculuga elverisli uyusmaz-

Iiklarin tamamu bakimindan uygulama alani bulabilir. Ozellikle sinur

Otesi uyusmazliklarin ya da elektronik ticaretten kaynaklanan tiiketici
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uyusmazliklarinda taraflarin fiziki olarak bir araya gelmesinin yarattig
zorluklar nedeniyle E-Arabuluculuk 6nemli bir kolaylik saglar. Buna kar-
sin E-Arabuluculugun bazi zorluklar1 ve olumsuzluklari oldugunu da be-
lirtmek gerekir. Bu baglamda geleneksel arabuluculuk tekniklerinin gev-
rimi¢i ortamda uygulanmasi, gizliligin saglanmasi, ¢evrimici ortamda
giiven olusturmak, tiglincii tarafsiz tarafin gevrimigi alandaki rold, ti¢iin-
cii sahuslarin katilimi, teknik ekipman ve teknik bilgi baslca zoruluklar
olarak siralanmigtir. Diger yandan elektronik arabuluculuk yoluyla sinir

oOtesi uyusmazlik ¢6ziimii karmagik bir siirectir.
E-Arabuluculuk yontemleri genel olarak su sekilde siniflandirilabilir:

1- Tamamen Elektronik Arabuluculuk: Bu yontemde siirecin baglama-
sindan sona ermesine kadar arabuluculuk elektronik ortamda gercekles-
mektedir. Ozellikle Amerika Birlesik Devletlerinde arabuluculuk alaninda
faal olan Cybersettle ve clickNsettle gibi web siteleri tamamen ¢evrimigidir
ve oncelikli olarak konusu para olan uyusmazliklara odaklanir. Bu web site-
leri taraflar arasinda kargilikli anlagma tekliflerini degis tokus etmek igin ta-
rafsiz bir arena gorevi goriir. Stireg taraflardan birinin giivenli web sayfasina
giris yaparak, ¢6ziim i¢in son bir tarih belirlemesi (ki bu genellikle 30 ila 60
giin arasindadir) ile baglar. Web sitesi servisi tarafindan diger tarafa bir an-
lagma teklifinin 6nerildigini bildirmek i¢in e-posta gonderilir ve ayrica web
sitesine erigim saglar. Taraf, katilmay1 kabul edebilir veya reddedebilir. Ka-
tilmaya karar verirlerse, web sitesine giris yapar ve bir talepte bulunur. Bil-
gisayar yazilimy, talebi anlagma teklifiyle otomatik olarak kargilastirirak her
iki tarafa da e-posta gonderir. Bu e-posta araciligryla taraflarin anlagma ala-
n1 igerisinde olup olmadiklar1 ya da anlagmaya dogru bir yaklagma iginde
olup olmadiklarina dair bilgilendirme yapilir. Siire¢ igerisinde belirlenen
say1 ya da siire ile sinirh olarak taraflar kargilikli tekliflerini birbirlerine ile-
tirler. Eger anlagma saglanamazsa, taraflarca ileri siiriilen teklifler tamamen
gizli kalacaktir. Taraflar bir bagka uyusmazlik ¢6ziim yontemini ya da mah-

kemeye bagvuru yolunu tercih edebilirler.

2- Geligmis Yazilim ile Birlikte Tarafsiz Bir Ugiincii Kisinin Kolaylastirici
Olarak Gérev Yaptigr Siber Arabuluculuk:
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Bu yontem, yenilik¢i bir miizakere siireci ve giiglii bir bilgisayar ya-
zilim1 kullanarak taraflarin ve tarafsiz bir tiglinct kisi olarak arabulucu-
nun da katilimin1 6ngérmektedir. Arabulucu, 6nce taraflarla yiiz ytize ya
da internet tizerinden goriigerek kendi menfaatlerini anlamalarini ve ifa-
de etmelerini saglar. Arabulucu ayrica uyusmazlik konularini tespit eder.
Bu tespit, anlagmazlik konularina ve miizakereye iligkin bilgileri i¢eren
bir formun arabulucu yardimiyla doldurulmas: seklinde yapilabilmekte-
dir. Bu form ayni zamanda anlagma cergevesini olugturur. Daha sonra ara-
bulucu taraflarin her biri ile kendi ilk gizli tercihini ortaya ¢ikarmak i¢in
ayr1 ayr1 goriiserek taraflarin verilerini web sitesine girdikten sonra bir
yazilim programi araciligiyla taraflarin g6z 6niinde bulundurmasi igin ¢6-
ziim paketleri gelistirir. Arabulucu, taraflarla anlagsma paketlerini deger-
lendirerek taraflarin karsilikli talpelerini netlestirmelerine yardimei olur.
Her iki taraf da ayn1 anlagma paketi veya ¢o6ziim, tizerinde uzlasirsa, yazi-
lim programu taraflarin menfaatlerini azami 6lgiide karsilayacak sekilde
gelistirmeye caligir. Nihai yazili anlagma, mevcut ¢oziimle taslak haline

getirilir ve tiim taraflarca imzalanir.
3- Cevrimigi Teknolojileri Kullanan Geleneksel Arabuluculuk:

Baz1 web siteleri aracihgiyla oncelikle e-posta, liste sunuculari, soh-
bet odalar1 ve anlik mesajlasma gibi ¢evrimigi teknolojilerin kullanildig:
bu yontemde, ayn1 zamanda miizakere siirecine daha geleneksel iletisim
yontemlerini kullanan arabulucu da aktif bir rol oynamaktadir. Burada da
stirecin baglamas taraflardan birinin hizmet saglayici ya da arabulucu ile
iletisim kurarak sorunu ve olasiligin1 tanimlayan ¢evrimigi bir formu dol-
durmast ile baglar. Bir arabulucu tarafindan daha sonra bu form incelene-
rek, diger tarafla iletisim kurulur. Diger taraf siirece katilmay1 kabul ettigini,

e-posta yoluyla ya da formu yanitlayarak bildirebilir.

Arabulucu sorunlari belirlemeye, ¢ikarlar: ifade etmeye yardimci ol-
mak icin taraflarla birlikte ¢alismaktadir. Bazi hizmet saglayicilari, 6rne-
gin e-posta, anlik mesajlasma, sohbet konferans odalar1 ve / veya video
konferans dahil olmak tizere taraflarin cesitli ¢evrimici arabuluculuk al-

ternatifleri arasindan se¢im yapmasina olanak tanir. Siire¢ maliyetleri,
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kullanilan gevrimigi teknolojiye ve arabuluculugun uzunluguna bagl ola-
rak degisir. Taraflara arabulucu ile dogrudan 6zel iletisim ya da tiim ka-
tilimcilarla ortak iletisim kanallari secenekleri sunulabilmektedir. Bazi
sistemlerde arabulucu taraflarin talebi iizerine baglayici olmayan ¢6ziim

Onerileri sunabilmektedir.

Yukarida kisaca aktarilan sistemlerde kritik soru, e-arabuluculuk
platformunun eszamanli m1 yoksa eszamanli olmayan iletigimi mi hedef-
lemesi gerektigidir. Bu soru genellikle odaklanmanin metinde mi yoksa
videoda m1 olmasi gerektigi sorusuyla i¢ ice ge¢mistir. Herhangi bir me-
tin tabanl platform (e-posta dahil) araciligryla neredeyse eszamanl sii-
regler gergeklestirirken, bazilar1 tamamen eszamanh siire¢ 6n gormek-
tedirler (6r. sohbet, anlik mesajlagma). Senkron yani es zamanu siiregler,
arabulucular1 hizli tepki vermeleri igin bask: altinda aldig1 ve bu nedenle
bilgi akisinin daha az ve zor takip edilmesine neden oldugu gerekgesi ile
elestirilmistir. Diger taraftan uygulamada asenkron yontemlere yonelisin
daha fazla oldugu tespit edilmistir. Bir¢ok platformda ¢ogu zaman, siireg

birden ¢ok diizeyde es zamansizdur.

Tirkiye'de arabuluculuk kurumu ve arabuluculuk uygulamasindaki
tartigmalar 6zellikle dava sarti arabuluculuk uygulamalar: ekseninde kargi-
miza ¢ikmaktadir. Son donemde Covid 19 etkisi dolayisiyla arabuluculuk
stirecinin yiritilmesi bakimindan Cevrimici Teknolojileri Kullanan Ge-
leneksel Arabuluculuk modeli tizerinde tereddiitler hasil olmustur. Kisaca
geleneksel arabuluculuk siirecinin bilgi ve iletisim teknolojileri ile destek-
lenmesi ve bu gercevede 6zellikle her iki tarafin da vekil ile temsil edildigi
durumlarda elektronik imza kullanimu ile arabuluculuk siirecinin yuratil-
mesi kabul edilmektedir. Kanaatimizce arabulucu es zamanl olarak ya da
kayith elektronik posta yoluyla bilgi ve belgelerin paylagimu ile de bu siireci
ytritebilir. Arabulucu gerekli gordiigii durumlarda taraflar ve vekilleri ile es
zamanl olarak ya da farkli zamanlarda gevirim igi goriismeler de yapabilir.
Bu siiregte tutanaklarin ve anlagma belgesinin elektronik imza ile diizenlen-
mesi miimkiindiir. Buna kargin taraflarin vekil ile temsil edilmedigi durum-
larda 6zellikle dava sart1 arabuluculuk uygulamalar: bakimindan arabulucu-

luk siirecinin Arabuluculuk Daire Bagkanlig: himayesinde gelistirilecek bir
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yazilim programui tizerinden giivenli elektronik ortamda gergeklestirilme-
si i¢in gerekli alt yapinin hazirlanmasi uygun olacaktir. Ticaret odalar: tara-
findan da ihtiyari arabuluculuk siirecinin 6zellikle yabancilik unsuru igeren
uyusmazliklar bakimindan ¢evirim ici baglatilmasi ve ytratilmesini cazip

kilacak portallar olusturulmasi 6nerilmektedir.
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E-MEDIATION OVERVIEW AND
RECOMMENDATIONS FORTURKEY

As a result of the rapid development of information and communica-
tion technologies, the effect of technology has become more prominent in
both judicial and alternative dispute resolution processes. In Turkey, digi-
talization of court files integrated with UYAP, regulations on electronic sig-
nature, electronic notification and online hearings can be shown as exam-
ples in terms of the use of information and communication technologies
in the judiciary. Especially due to the measures taken against the Covid 19
outbreak and the impracticability of the gathering of the parties, the neces-
sity to benefit from these technologies in the resolution of disputes has in-
creased. Moreover, use of the teleconferencing method in mediation has
been the subject of the decisions given by the Regional Courts of Appeal.
In a decision of the 9™ Civil Chamber of the Regional Court of Appeal in
Ankara, numbered 2019-2485/1674, it is stated that, “There is no regulation
in the legislation which enables the parties to attend the mediation meeting via
phone. On the contrary, the relevant regulations are put down by means of face-
to-face participation. In this matter, the competency and authority of the par-
ticipant, who attends the meeting via phone is utmost important. . In this case,
considering that there is no legally defined and legally valid voice recognition sys-
tem, the legal identification of the person speaking is problematic.” In another
decision given by the 6™ Civil Chamber of the Regional Court of Appeal
in Ankara, dated 04.02.2020 and numbered 2019/4092 and 2020/304, it
is stated that, “according to the article 24/3 of the Bylaw of the Mediation Code
in Civil Disputes which regulates the appointment of the mediator in Mediation
as cause of action, ‘the mediator informs the parties about the appointment by
using all kinds of communication tools in his or her knowledge, and invites the
parties and their attorneys if any to the first meeting.” This regulation puts for-
ward that there is no legal obstacle which restrains the mediator to communi-
cate with the parties by video calls via electronic systems ”. Within the frame-
work of these decisions, different opinions have been put forward in terms
of whether the use of teleconferencing method in the mediation process

can be decided upon the request of one of the parties or the mediator itself.
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According to one view, the mediator can use the teleconference method
upon the request of at least one of the parties and the consent of the other
party, provided that the parties are not in the same jurisdiction. In another
opinion, it is stated that the mediator can automatically decide to hold me-
diation negotiations by teleconference, even if there is no request from one
of the parties, if the parties are not in the same jurisdiction. In an announce-
ment published by the Department of Mediation in the Ministry of Justice
on March 16, 2020, it has been recommended that “in the disputes regard-
ing the mediation processes, the emphasis should be placed on the use of
the teleconferencing, regardless of whether the parties are in or out of the
jurisdiction”. The teleconference method in mediation was met with hesita-
tion early on, yet with the encouragement of the Department of Mediation
in the Ministry of Justice and the impact of the Covid 19 outbreak, there is
a tendency to expand the field of application of this method.

Although teleconferencing is a method for online mediation practic-
es, e-mediation refers to a wider area. As with all online alternative dis-
pute resolution solutions (ODR), the key element in mediation is the
use of technology and, in this context, devices such as computers, mo-
biles and software programs. These tools facilitate the arrangement of
information, sending automatic messages, drafting written correspond-
ences, preventing the use of inappropriate language, providing communi-
cation via video and teleconference, and drafting contracts for the medi-
ator and the parties. Some software programs, based on their complexity
level, have the capacity to determine and confirm the starting moment
and duration of the negotiations and the interests and priorities of the
parties. Even the use of artificial intelligence as a mediator is a subject

that is widely discussed in the international arena.

E-Mediation can be applied in terms of all disputes that are suitable
for face to face mediation. E-Mediation provides an important conveni-
ence especially due to the difficulties related with the physical gathering of
the parties in consumer disputes arising from cross-border disputes or elec-
tronic commerce. However, it should be noted that e-Mediation has some

difficulties and drawbacks as well. In this context, the application of the
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traditional mediation techniques online, ensuring privacy, building trust
online, the role of the third neutral party in the online space, participation
of the third parties, technical equipment and technical knowledge are listed
as the main challenges. On the other hand, cross-border dispute resolution

through electronic mediation is a complex process.
E-Mediation methods can generally be classified as follows:

1- Fully Electronic Mediation: In this method, mediation takes place
electronically from the beginning to the end of the process. Websites such
as Cybersettle and clickNsettle, which are particularly active in the field
of mediation in the United States, are fully online and focus primarily on
disputes relating the payment of money. These websites act as neutral are-
nas to exchange bilateral agreement offers between the parties. The pro-
cess begins with one of the parties logging into the secure website and set-
ting a deadline for the dispute resolution (which is usually between 30 and
60 days). Then, an e-mail is sent by the website to inform the other par-
ty of the proposal, and the logging access of the website for the said party
is maintained. The said party can accept or decline to participate the pro-
cess. If they decide to participate, they log into the website and make a re-
quest. The computer software automatically compares the request with the
original offer and sends emails to both parties. Through this e-mail, the in-
formation whether the parties are within the agreement area or whether
they are in an approach to the agreement is given . The parties submit their
mutual offers to each other, limited to the number or time specified in the
process. If the parties cannot reach an agreement, the offers made by the
parties remain completely confidential. The parties may choose another

dispute resolution method or apply judicial procedure.

2- Cyber Mediation, where a neutral third party acts as a facilitator with

an advanced software:

This method enables the involvement of the parties and the media-
tor as an impartial third party, using an innovative negotiation process and

powerful computer software. The mediator first ensures that the parties
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understand and express their interests by meeting face to face or online.
Furthermore, the mediator detects the disputed issues. This specification
can be obtained by filling a form containing information on the issues of
dispute and negotiation with the help of the mediator. This form also cre-
ates the framework of the agreement. The mediator then negotiates with
each of the parties separately to reveal their first choices, and enters the
data to the software, which develops agreement packages according to the
mediator’s input. The mediator evaluates the agreement packages with the
parties and helps the parties to clarify their mutual demands. If both par-
ties agree on the same agreement package, the software program attempts
to develop the package to meet the interests of the parties to the maximum
extent. The final written agreement is drafted with the latest version of the

agreement package and signed by all parties.
3- Traditional Mediation Using Online Technologies:

In this method, where online technologies such as e-mail, list serv-
ers, chat rooms and instant messaging are used primarily through websites,
the mediator who uses rather traditional communication methods plays an
active role in the negotiation process. The process begins with one of the
parties contacting the service provider or mediator and filling in an online
form that sets forth the dispute and claims. This form is then reviewed by
a mediator, who contacts with the other party. The other party participates

the process via e-mail or by responding to the form.

The mediator cooperates with the parties to identify the disputed is-
sues and to express the parties’ interests. Some service providers allow par-
ties to choose from a variety of online mediation tools, including e-mail,
instant messaging, chat conference rooms and / or video conferencing.
Process costs vary depending on the online technology used and the length
of the mediation. The parties can be offered the options of direct private
communication with the mediator or common communication channels
with all participants. In some systems, the mediator can offer non-binding

solutions at the request of the parties.
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In the systems briefly mentioned above, the critical question is
whether the e-mediation platform should target simultaneous or asyn-
chronous communication. This question is often intertwined with
whether the focus should be on wording or video. While it is possible
to perform near simultaneous procedure through any text-based plat-
form (including email), some text-based platforms offer complete simul-
taneous procedure (e.g. chat, instant messaging). Synchronous process-
es have been criticized on the grounds that they put the mediators under
pressure to react quickly, which causes the information flow to dimin-
ish and be difficult to follow. On the other hand, in practice, there is a
tendency towards asynchronous methods. Often on many platforms, the

process is asynchronous at multiple levels.

Discussions on mediation and mediation practices in Turkey are en-
countered especially in the axis of the practice of the mediation as cause
of action. Recently, doubts have set forth on the Traditional Mediation
Model Using Online Technologies in terms of conducting the mediation
process due to the effects of Covid 19. In short, the traditional mediation
process, supported by information and communication technologies and
the use of the electronic signature especially in cases where both parties
are represented by an attorney, is widely accepted. In our opinion, the
mediator may share the information and related documents simultane-
ously or via registered electronic mail. When deemed necessary, the me-
diator may hold online meetings with the parties and their attorneys si-
multaneously or at different times. In this process, it is possible to arrange
the records and the agreement document with electronic signature. On
the other hand, in cases where the parties are not represented by an at-
torney, the necessary infrastructure for the mediation process to be car-
ried out in a secure electronic environment through a software program
should be developed within the body of the Department of Mediation.
It is also suggested by chambers of commerce to establish portals that
will make the online voluntary mediation process attractive, especially in

terms of disputes involving foreign elements.
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TURKVE MUKAYESELI HUKUK
DUZENLEMELERINDE ARABULUCU
OLABILME SARTLARIVE
ARABULUCULAR SICILINE KAYIT

Ogr. Gor. Ferhat YILDIRIM*

6325 sayih Hukuk Uyusmazliklarinda Arabuluculuk Kanunu
(HUAK)'nun “Tanimlar” baghgin: tagiyan ikici maddesinin ilk fikrasinin
(a) bendinde arabulucu tanimlanmaktadir. Ilgili hilkme gore arabulucu,
"Arabuluculuk faaliyetini yiiriiten ve Bakanlik¢a diizenlenen arabulucular si-
ciline kaydedilmis bulunan gercek kisiyi” ifade etmektedir. Yine bu diizen-
leme ile ilintili olarak HUAK md 20 arabulucular siciline kayit kosullari-
n1 tahdidi olarak saymis ve bu sartlar1 saglayan kisinin arabulucu olarak
sicile kaydedilecegini ve arabuluculuk meslegini ancak bu sicile kayat is-
leminden sonra icra edebilecegini hitkiim altina almistir. Arabuluculuk
mesleginin fiili olarak yerine getirilebilmesi agisindan gerekli olan en te-
mel kosulun arabulucular sicile kayit olmak oldugu, keza sicile kayit ola-
bilmek ve dolayisiyla da arabuluculuk meslegini yapabilmek iin sicile ka-

yit sartlarini kiillen tagimak gerektigi gorillmektedir.

Calismada arabulucular siciline kayit igin gerekli olan sartlar, sicil
kaydinin tutulmasindaki usul ve esaslar, sicil kaydinin diizeltilmesine ilis-
kin getirilen diizenlemeler gerek HUAK gerek mukayeseli hukukta 6zel-
likle Alman, Avusturya uygulamalar1 merkezinde ele alinarak kargilagti-
rilmaktadir. Diizenlemeler arasinda arabulucu olabilme, sicile kayit ve
sicillerin tutulmas: sistemleri bakimindan benzerlikler belirtilmekle bir-
likte, bilhassa Avusturya Hukuk Uyusmazliklar1 Arabuluculuk Federal Ka-
nunu [Zivilreschts-Mediations-Gesetz (ZivMediatG)] 6zelinde getirilen
arabulucu olma sartlar1 ve bu sartlardan farklilik arz edenlerin HUAK kap-

saminda uygun olup olmayacagi meselesi tizerinde durulmaktadir. Yapilan

*  Ozyegin Universitesi Hukuk Fakiiltesi Ozel Hukuk Boliimii Ogretim Gorevlisi, OR-
CID: 0000-0002-6745-8820.
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kargilagtirma neticesinde, mukayese edilen iilkelerin uyguladiklar: sistem-
ler birlikte yorumlanarak mevcut diizenlemelere farkl bir bakig agisy, elesti-

ri ve goris getirilmeye ¢alisilmugtur.
Anabhtar kelimeler: Hukuk Uyusmazliklarinda Arabuluculuk Kanunu

(HUAK), arabulucu, arabulucular sicili, arabulucu olabilme sartlari, sicile

kayut sartlary, sicilden silinme.
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CONDITIONS FOR ELIGIBILITY TO ACT AS
AMEDIATORAND REGISTRATION WITH
MEDIATORS’ REGISTRY IN TURKISH
AND COMPARATIVE LAW PROVISIONS

A mediator is defined in subparagraph (a) of the first paragraph of the
second article titled “Definitions” in the Law no. 6325 on Mediation in Civ-
il Disputes (LMCD). According to the said provision, a mediator means “a
natural person who acts as a mediator and is registered with the mediators’ reg-
istry kept by the Ministry” In connection with this provision, Article 20 of
the LMCD also provides a non-exhaustive list of conditions for registration
with the mediators’ registry and prescribes that individuals meeting these
conditions shall be registered with the registry as mediator and shall be el-
igible to perform the mediation profession only following this registration.
It is noted that the most basic condition that is indispensable in order to be
eligible to practice as a mediator is to be registered with the registry of me-
diators, and in fact, it is necessary to meet all of the conditions for registra-
tion with the said registry in order to be able to register therewith and thus

to be eligible to serve as a mediator.

In this study, the conditions sought for registration with the media-
tors’ registry, procedures and principles applicable to keeping of the reg-
istry records, and the regulations introduced with respect to correction
of the registry records, are examined within the framework of the Law on
Mediation in Civil Disputes (HUAK) as well as comparative law, by mak-
ing comparisons especially in view of the practices in German and Aus-
tria. From among the regulations, similarities especially in terms of eligi-
bility criteria for becoming a mediator, registration with the registry, and
the systems in place for keeping of the registries, are set forth, and empha-
sis is made on the conditions sought for becoming a mediator, as intro-
duced within the scope of the Austria Federal Law on Mediation in Civil
Disputes [Zivilrechts-Mediations-Gesetz (ZivMediatG)] and the issue of
whether or not anything that deviates from these conditions would be ap-

plicable under HUAK. Upon the comparison made, the systems applied in
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the countries that are the subject of the comparison were interpreted, and it
was sought to introduce a different perspective, criticism and opinion with

respect to the existing regulations.

Keywords: The Law on Mediation in Civil Disputes (LMCD), medi-
ator, mediators’ registry, conditions of eligibility to act as mediator, condi-

tions for registration, deregistration
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ARABULUCULUK SURECLERINDE
TOPLUMSAL CINSIYET ESITSIZLIKLERI,
GUC DENGESIZLIKLERIVE
FARKLILIKLARIN YONETILMESI

Av. Arb. Dilek YUMRUTAS*

Hukuk uyusmazhklarinin ¢6ziimiinde, kisileraras: iletisimin kurul-
mastyla uygun miizakere kosullarinin saglanarak, kigiler arasinda yasanan
sorunun bariggil yontemlerle ¢oziimiine olanak saglayan arabuluculuk,
bireyin insan olarak hukuksal esitliginin saglanmas, cinsiyete dayali ayrim-
ciligin 6nlenmesi ile giigsiiz, dezavantajli konumdaki bireylerin, toplum-
sal farkliliklar tizerinden sekillenen gii¢ dengesizliklerini gidermeye yone-
lik toplumsal cinsiyet esitligi bakis acis1 ile toplumsal cinsiyet ihtiyaclarinin

dogru bir sekilde analiz edilebilmesini esas almaktadur.

Cinsiyetler arasindaki esitlik, farkli cinsiyetten bireylerin giig iligkileri
agisindan esit ve adil bir konuma sahip olmasi, gindelik yasamdaki kaynak
ve firsatlara esit bir gekilde ulagabilmesi ve tiim toplumda esit haklara sahip

bireyler olarak kabul edilmesini ifade eder.

Toplumsal cinsiyet analizi, toplumsal cinsiyet temelli esitsizliklerin
fark edilerek farkli niifus gruplarinin ihtiyaglarinin karsilanmas igin taraf-

s1zlig1 ve insan haklarini gelistirebilmenin 6nemli bir aracidur.

Arabuluculuk, arabuluculuk egitimi almis olan tarafsiz ve bagimsiz bir
tigiincii kisinin (arabulucu), kolaylagtirici olarak siirece katilimiyla hazir-
lik, baslangig, inceleme, miizakere ve sonug olmak tizere bes temel agama-
dan olusan, iki veya daha fazla taraf arasinda nitelikli iletisim ve miizakere

ile gergeklestirilen uyusmazlik ¢6ziim yontemidir.

Cinsiyet, kadin ve erkekleri biyolojik olarak birbirinden ayiran gene-

tik temelli yapiya dayanir (Yiice, 2017). Toplumsal cinsiyet, sosyal ortam

*  Istanbul Barosu. ORCID: 0000-0003-4847-9893.
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icerisinde toplumun kadin ve erkek bireylere yonelik beklentisi, kadinlik ve
erkeklikten anladigy, cinsiyetlere uygun gérdagi davranigslar, yonelimleri

ve tutumlar1 ifade etmektedir.

Toplumsal cinsiyet, biyolojik cinsiyetten farkli olarak, kadinla erkegin
sosyal ve kiiltiirel agidan tanimlanmasini, toplumlarin bu iki cinsi birbirin-
den ayirt etme bi¢imini, onlara verdigi toplumsal rolleri anlatmak i¢in kul-
lanilan bir kavramdir. Toplumsal cinsiyet, biyolojik cinsiyetin psikososyal
ortamdaki digavurumudur (Dékmen, 2009). Toplumsal cinsiyetin olugma-
sinin temelinde psikolojik, kiiltiirel ve toplumsal faktorler yer almaktadir
(Yiiceol, 2016). Cinsiyet tek bir faktore (biyolojik fark) bagh olarak farkli-
lik yaratirken, toplumsal cinsiyet bircok faktore (psikolojik, kiiltiirel ve top-
lumsal) bagli olarak farklilik yaratmaktadir.

Tim vatandaglara yonelik olarak sunulan arabuluculuk hizmetinin
herkes i¢in ulagilabilir olmas, biyolojik cinsiyet farkliliklarina karg: gelisti-
rilen tutumun tarafsiz, adil ve esitlik ilkesine uygun olmasini gerektirir. Ara-

buluculuk toplumsal cinsiyet esitligini temel almalidur.

Toplumsal cinsiyet ihtiyaglar, toplumsal cinsiyet esitligi ve ayrimcilik-

la miicadeleyle iliskilidir ve arabuluculuk ilkeleri cercevesinde 6nemlidir.

Arabuluculuk, ¢atigmalarin ¢6ziimii ve yonetimi agisindan en etkili
¢6ztim yollarindan biridir ve temelinde tarafsizlik, adil olma ve esitlik il-
kesi yatar. Catigmaya neden olan tutumlarin ve inanglarin biyolojik cin-
siyet, sinif, etnik koken, dini inang vb. ile bi¢imlenen farkl giig iligkile-
ri gergevesinde ele alinmasi gerekir. Arabuluculuk siirecinde toplumsal
cinsiyet bakis agisi, ¢atigma igerisinde yer alan aktorlerin iletigim tarzlari-
ni, catigma davranigini ve ihtiyaglarini anlayabilmek agisindan 6nemlidir.
(TAEKK,s.189-192)

Arabuluculuk siirecinde toplumsal cinsiyet analizi, catigmalarin, bu ¢a-
tigmalara verilen farkli tepkilerin tespitinde ve farklilagan ihtiyaglarin ana-
lizinde, miizakere edilecek konularin (giivenlik, gii¢ paylagimi, ekono-
mi, sosyal konular vb.) belirlenmesinde, arabuluculuk siirecine katilimin

saglanmasinda, siirece iligkin memnuniyetin gelistirilmesinde ve tiim bu
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konular agisindan gerekli olan mekéna ve lojistige iliskin diizenlemelerin

gergeklestirilmesinde kapsamli bir erceve sunar. (TAEKK s.189-192)

Kadin ve erkekleri biyolojik farkhiliklarina dayanarak toplumdaki
rolleri ve konumlarinin dogal ve kaginilmaz oldugunu diisiinmek ve onla-
r1 kadin ve erkek rolleriyle ve olanaklariyla ayristirmak ve sinirlandirmak,
esit ve adil bir yaklagim degildir. Arabuluculuk siireglerinde, arabulucu-
larin gii¢ dengesizliginin bulundugu durumlarda tarafsizhigini koruya-
bilmesi ancak toplumsal cinsiyet farkindaligryla miimkiindiir. Ulusal ve
uluslararas: yasal diizenlemelerde, arabuluculuk siirecinin temel insan
haklarini ihlal edecek bir siireg olarak goriilemeyecegi ve gii¢ dengesi go-
zetilerek yiriitilmesi gerektigi agik¢a belirtilmistir. Toplumsal cinsiyet
farkliliklar1 ve giig esitsizligine iliskin farkindalik, farkl cinsiyete sahip bi-
reylerin ayni ihtiyaglara, olanak veya kisitliliklara ve kaynaklara sahip ol-
madigini, arabuluculuk siirecinde planlanan eylemlerin farkli cinsiyete
sahip bireylerin toplumsal giig esitsizlikleri nedeniyle farkli sonuglari ola-
bileceginin, kadinlar ve erkeklerin ¢atigan ihtiyaglari veya sinirhiliklarinin,
pratik ve stratejik toplumsal ihtiyaglarinin arabulucular tarafindan bilin-
mesini ve tarafsiz bir arabuluculuk siirecinde giig esitsizliklerini giderecek
sekilde farkliliklarin farkindalikla yénetimini zorunlu kilar. Arabuluculuk
yolu ile uyusmazlik ¢6ziimi siireglerinde toplumsal cinsiyet esitliginin
saglanmasi, bu yénde farkindaligin artirilmasi ve toplumsal cinsiyet den-

geli arabuluculugun uygulanmasi ile miimkiin olacaktir.

Caligmamuzda, arabuluculuk siireglerinde, bireyin insan olarak hu-
kuksal esitliginin, toplumsal cinsiyet esitliginin saglanmasi, cinsiyete da-
yali ayrimciligin 6nlenmesi ile giigsiiz, dezavantajli konumdaki bireylerin,
toplumsal farkhiliklar tizerinden sekillenen gii¢ dengesizliklerini giderme-
ye yonelik toplumsal cinsiyet esitligi bakis agis1 ile toplumsal cinsiyet ihti-
yaglarinin analiz edilebilmesinin, uyusmazliklarin ¢6ziimi bakimindan ta-
s1dig1 6nem, farkl bakus agilarryla vurgulanmaktadir. Aragtirmalarda, farkl
cinsiyete sahip bireylerin farkli ihtiyaglar ile farkli bakis agilarina sahip ol-
duklari, uyusmazlik ¢6ziim siireglerine gelirken birbirleriyle ayni norm ve
degerlerle gelmedikleri tespit edilmistir. Arabuluculuk temel ilke ve esasla-

r1 ile etik kurallar1 cercevesinde, arabuluculuk siirecinde esitlik, tarafsizlik,
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bagimsizlik, iradilik, gizlilik, giivenin saglanmasi ve taraflarin siirece kati-
lim konusundaki toplumsal cinsiyet esitsizlikleri, dezavantajlar ve gii¢ den-
gesizligi nedeniyle olasi engellerin giderilmesi igin, farkindahigin artirilmasi

ile toplumsal cinsiyet dengeli arabuluculugun uygulanmasi 6nerilmektedir.

Anabhtar kelimeler: Hukuk, Arabuluculuk, Uyusmazlik C6ztimi, Top-
lumsal Cinsiyet, Toplumsal Cinsiyet Esitligi
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MANAGING GENDERINEQUALITIES,
POWERIMBALANCES AND DIFFERENCES
IN MEDIATION PROCESSES

Mediation, which enables the solution of the problems between in-
dividuals through peaceful methods, by establishing appropriate negotia-
tion conditions by establishing interpersonal communication in the reso-
lution of legal disputes, ensuring the legal equality of the individual as a
human being, preventing discrimination based on gender, and eliminating
the power imbalances of weak and disadvantaged individuals, which are
shaped by social differences. It is based on the accurate analysis of gender

needs with a gender equality perspective.

Equality between the genders means that individuals of different sex-
es have an equal and fair position in terms of power relations, have equal ac-
cess to resources and opportunities in daily life, and are accepted as individ-

uals with equal rights in the whole society.

Gender analysis is an important tool for recognizing gender-based in-
equalities and improving impartiality and human rights to meet the needs

of different population groups.

Mediation, with the participation of an impartial and independent
third person (mediator), who has received mediation training, as a facilita-
tor, is a dispute resolution that consists of five basic stages: preparation, ini-
tiation, examination, negotiation and conclusion, through quality commu-

nication and negotiation between two or more parties. method.

Gender is based on the genetic basis that separates men and women
biologically. (Yiice, 2017). Gender refers to the expectations of the society
towards male and female individuals in the social environment, the behav-
iors, orientations and attitudes that they understand from femininity and

masculinity and that they deem appropriate for the sexes.
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Unlike biological sex, gender is a concept used to describe the social
and cultural definition of men and women, the way societies distinguish
these two genders from each other, and the social roles they give them.
Gender is the expression of biological sex in the psychosocial environment
(Dékmen, 2009). Psychological, cultural and social factors are at the root
of the formation of gender (Yiiceol, 2016). While gender creates difference
depending on a single factor (biological difference), gender creates differ-

ence depending on many factors (psychological, cultural and social).

The availability of mediation services for all citizens requires that the
attitude developed against biological gender differences be impartial, fair
and in line with the principle of equality. Mediation should be based on
gender equality.

Gender needs are related to gender equality and anti-discrimination

and are important within the framework of mediation principles.

Mediation is one of the most effective solutions in terms of conflict
resolution and management, and it is based on the principle of impartiality,
fairness and equality. Biological gender, class, ethnic origin, religious belief
etc. of the attitudes and beliefs that cause conflict. It must be handled with-
in the framework of different power relations shaped by. The gender per-
spective in the mediation process is important in understanding the com-

munication styles, conflict behavior and needs of actors in conflict.

Gender analysis in the mediation process, determination of con-
flicts, different responses to these conflicts and analysis of differing
needs, determination of the issues to be negotiated (security, power shar-
ing, economy, social issues, etc.), participation in the mediation process,
improving satisfaction with the process and all these issues. It provides a
comprehensive framework for the realization of the necessary space and

logistics arrangements.

It is not an equal and fair approach to think that the roles and posi-
tions of men and women in society based on their biological differences

are natural and inevitable, and to separate and limit them with the roles
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and possibilities of men and women. In mediation processes, mediators
can only maintain their neutrality in cases of power imbalance with gen-
der awareness. In national and international legal regulations, it is clearly
stated that the mediation process cannot be seen as a process that would
violate fundamental human rights and should be carried out by consider-
ing the balance of power. Awareness of gender differences and inequality
of power suggests that individuals of different sexes do not have the same
needs, opportunities or constraints and resources, that actions planned
in the mediation process may have different consequences due to social
power inequalities of individuals of different sexes, the conflicting needs
or limitations of women and men It obliges the mediators to know their
strategic social needs and to manage differences with awareness in a way
to eliminate power inequalities in a neutral mediation process. Achieving
gender equality in dispute resolution processes through mediation will
be possible by raising awareness in this direction and implementing gen-

der balanced mediation.

In our study, in mediation processes, ensuring the legal equality of the
individual as human, gender equality, preventing gender-based discrimina-
tion, and analyzing the gender needs of weak and disadvantaged individu-
als with a gender equality perspective to eliminate the power imbalances
shaped by social differences, Its importance is emphasized with different
perspectives. In studies, it has been determined that individuals with dif-
ferent genders have different needs and perspectives and that they do not
come to the same norms and values when coming to conflict resolution
processes. Within the framework of the basic principles and principles of
mediation and ethical rules, in order to eliminate possible obstacles due to
gender inequalities, disadvantages and power imbalances in the mediation
process, ensuring equality, impartiality, independence, will, confidentiality,
trust and participation of the parties in the process, awareness raising and

gender balanced mediation application is reccommended.

Keywords: Law, Mediation, Conflict Resolution, Gender, Gender

Equality
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ARABULUCULUKANLASMA
BELGESINDE “CEZA KOSULU”
KARARLASTIRILABILMESININ SARTLARI

Dr. Ogr. Uyesi Yildirim KESER*

Ulkemizde arabuluculuk siirecinde ¢éziilen 6zel hukuk uyusmazlik-
larinin sayis1 giin gectikge artmaktadir. Uyusmazliklar ¢oziiliirken taraflar,
“yapma’, “verme” ya da “yapmama” borcu altina girebilirler. Uyusmazhgin
arabulucu araciligryla ¢oziilmesi ile “yapmama” borglari diginda anlagma-
nin icra safahatina gecilmektedir. Arabuluculuk anlagma belgesinin icrasin-
da sorun yagamamak, anlasmadan dogan alacagini anlasmada belirtilen ko-
sullar kapsaminda elde etmek, alacakli agisindan biiyiik 6nem tagimaktadir.
Bu nedenlerle arabuluculuk anlagma belgelerinde taraflarin “ceza kosulu”

kararlagtirabilmeleri miimkiindiir.

Arabuluculuk anlagsma belgesinde kararlagtirilan “ceza kosulunun”
gegerliligi, tzerinde durulmasi gereken hususlarin baginda gelmekte-
dir. Arabulucu anlagma belgesini diger s6zlesmelerle kargilastirdigimiz-
da caligma konumuzun sinirlari itibariyle 6nemli bir fark vardir. $oyle ki;
Arabuluculuk Kanunu 18/5, (Ek: 12/10/2017-7036/24 md.) uyarin-
ca arabuluculuk faaliyeti sonunda anlagmaya varilmas: hélinde, iizerin-
de anlagilan hususlar hakkinda taraflarca dava acgilamaz. Ayrica, taraflar
arabuluculuk faaliyeti sonunda bir anlagmaya varirlarsa, bu anlagma bel-
gesinin icra edilebilirligine iliskin serh verilmesini talep edebilirler (AK
md 18/2). Arabuluculuk anlagma belgesinin kanundaki sartlari tagima-
s1 hélinde mahkeme karar1 niteliginde olabilmesi kararlastirilabilecek
ceza kosulunun niteliginin sinirlandirilmasina yol agacaktir. Tiirk Borg-
lar Kanunu geregince, ceza kosulu gesitleri vardir. Bunlardan biri de “bo-
zucu kosuldur.” Bu kavramin ne anlama geldigi, kanunda tanimlanmustur.
“Sona ermesi, 6nceden gergeklesip gerceklesmeyecegi bilinmeyen bir ol-

guya birakilan sozlesme ceza kosula baglanmis olur” (TBK md 173/1).

*  Istanbul Yeni Yiizyil Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilimdah Og-
retim Uyesi, ORCID 0000-0002-7990-4218.
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Arabuluculuk anlagma belgesinde “bozucu sart” kararlastirilabilir mi? Bu
soruya olumsuz cevap vermek gerekir. Bozucu kosul tanimindan da anla-
silacagi Gizere, bozucu kosulun gergeklesmesi halinde arabuluculuk anlas-
ma belgesinin hitkiimleri, kosulun gergeklestigi andan itibaren ortadan
kalkar. Oysa ki, arabuluculuk siirecinde ¢6ziilen uyusmazliga belirlenen
anlagma kogullar: taraflar1 baglar. Sadece anlagma belgesindeki yiikiimli-
liklerini ifa etmeyen tarafa kars1 icra takibi yapilabilmesi giindeme gelir.
Nasil mahkeme kararlar1 “bozucu kosula” tabi kilinamazsa ya da mahke-
me huzurunda yapilan sulhler “bozucu kosula” tabi kilinamazsa arabulu-
culuk anlagma belgeleri de bozucu kosula tabi kilinamaz. Arabuluculuk
stiresinde taraflarin bozucu kosul kararlastirarak anlagmayi ge¢mise ya da
ileri etkili olarak fesh edebilmeleri miimkiin degildir; ¢tinkii arabuluculuk
anlagma belgesi ile birlikte sorun ya da sorunlar ¢6ziilmistir. Kanun ko-
yucunun yasal diizenlemede agik¢a anlagma belgesine konu uyusmazlik-

lara iligkin dava agilamayacagini belirtmistir (AK md 18/5).

Arabuluculuk anlagma belgesinde taraflarin amaca uygun “ceza kosu-
lu” kararlagtirabilmeleri kural olarak ancak ifa ekli ceza kosulu niteliginde ol-
mast hélinde miimkiindiir. Bunun nedenini bir 6rnek iizerinden agiklaya-
biliriz. Ornegin, tacir (I)'nin, tacir (Z)’ den 100.000 TL alacag: vardir. (Z),
ise borcunu toplam 120 giinde 30’ar giin arayla dort esit taksit halinde 6de-
meyi kabul eder. Taraflar arabulucu huzurunda miizakere ederken (I)nin
(Z)'nin teklifine ydnelik tek gekincesi, ddemelerin zamaninda yapilmama-
sidir. (Z)'nin demeleri zamaninda yapmamas ihtimali (I)'nin (Z)'nin tek-
lifine olumlu yaklagim gostermemesine neden olmaktadir. Bu tarz sorunla-
rin ¢dziime kavugmasi icin (I)'nin (Z)’nin temerriidii halinde “para alacag”
ve “temerriit faizi” diginda talep edebilecegi bagka hak ya da haklar da sag-
lanmalidir. Bu nedenle de “ifaya ekli ceza kosulu” kararlagtirilarak arabulu-
culuk siirecine 6nemli katki sunulabilir. Arabuluculuk anlagmasinda, (Z) nin
temerriidii halinde ifaya ekli ceza kosulu kararlagtirilirsa, bu (I)’nin ¢6ziime
yaklagmasi icin bir neden olabilir. (Z)nin temerriidii hilinde (I)'nin ayrica

temerriit faizi diginda ifaya ekli ceza kogulunu talep edebilmesi miimkiindiir.

Ceza kosuluna iligkin Tirk Bor¢lar Kanununun hitkiimleri yedek
hitkiim niteligindedir bu nedenle de taraflarin aksini kararlagtirabilmesi

mimkiindiir. Yalniz, ceza kosulunun fahis olmas: hélinde hakimin ceza
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kogulunda indirim yapabilmesi miimkiindiir (TBK md 182/f.son). Bu hiik-
miin arabuluculuk anlagma belgesinde kararlastirilan ifaya ekli ceza kosulu
agisindan da degerlendirilmesi gerekir. Arabuluculuk anlagma belgesinde
kararlagtirilan ceza kogulunun fahis oldugu gerekgcesiyle dava agilabilmesi
mimkindiir. Agilan bu davada arabuluculuk siirecinde ¢oziilen uyusmazlik
dava konusu yapilmamaktadir. Davaya taginan husus, sorunun ¢ézimii i¢in

kararlastirilan ceza kosulunun fahis oldugu ve indirilmesi talebidir.
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CONDITIONS TO INCLUDE A “PENALTY
CLAUSE” IN THE MEDIATION AGREEMENT

The number of private law disputes resolved in the mediation process in
our country is increasing day by day. While resolving the disputes, the parties
may become obliged to “do”, “give” or “not to do” With the settlement of the
dispute through the mediator, the execution phase of the agreement starts,
except for the “not doing” debts. It is of great importance for the creditor to
not have any problems in the execution of the mediation agreement and to
obtain the receivable arising from the agreement under the conditions speci-
fied in the agreement. For these reasons, it is possible for the parties to decide

on a “penalty clause” in the mediation agreement documents.

The validity of the “penalty clause” agreed in the mediation agree-
ment is one of the most important issues to be considered. When we
compare the mediation agreement with other contracts, there is an im-
portant difference in terms of the limits of our study. If an agreement is
reached at the end of the mediation activity pursuant to the Mediation
Code 18/S (Annex: 12/10 / 2017-7036 / 24th Art.), the parties can-
not file a legal action for the matters agreed upon. In addition, if the par-
ties reach an agreement at the end of the mediation activity, they may
request an annotation regarding the enforceability of this agreement doc-
ument (MC Art. 18/2). The fact that the mediation agreement has the
nature of a court decision providing that it satisfies the conditions set out
in the relevant code will lead to a limitation of the nature of the penalty
clause that can be decided. In accordance with the Turkish Code of Ob-
ligations, there are types of penalty clauses. One of these is the “dissolv-
ing condition.” The meaning of this concept is defined in the code (TBK
art 172). “The contract whose termination is left to a phenomenon whose oc-

curence cannot be known beforehand will be subject to a penalty clause’.
Can a “dissolving clause” be decided in the mediation agreement? The

answer to this question should be negative. As it can be understood from

the definition of the dissolving clause, in the event of the occurrence of the
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dissolving condition, the provisions of the mediation agreement cease as
soon as the condition is fulfilled. However, the parties are bound by the
agreement conditions determined during the mediation process. Execu-
tion proceedings can only be initiated against the party that does not ful-
fill their obligations pursuant to the agreement document. Just like court
decisions and settlements made before courts, mediation agreements can-
not be subjected to a dissolving condition. During the mediation period, it
is not possible for the parties to terminate the agreement with past or for-
ward effect by deciding on a dissolving condition; as the problem or prob-
lems were solved with the mediation agreement. The legislator has clearly
stated in the legal regulation that a lawsuit cannot be filed regarding the dis-
putes subject to the agreement (EC Art. 18/5).

As a rule, it is possible for the parties to decide on a “penal clause”
suitable for the purpose in the mediation agreement only if it is a penalty
clause attached to the performance. We can explain the reason behind this
with an example. The trader (I) has a receivable of 100,000 TL from the
trader (Z). (Z), on the other hand, agrees to pay its debt in four equal in-
stallments, 30 days apart, in a total of 120 days. While the parties are nego-
tiating in the presence of the mediator, the only reservation of (I) to (Z) is
that the payments are not made on time. The possibility of (Z) not mak-
ing the payments on time causes (I) to not show a positive approach to the
offer of (Z). In order for such problems to be solved, (I) should be provid-
ed with other rights or rights that (I) can demand in case of (Z) ‘s default
other than ‘money’ and ‘default interest’ For this reason, a significant con-
tribution can be made to the mediation process by agreeing on the “penalty
clause attached to performance” In the mediation agreement, if the penalty
clause attached to performance is agreed in case of (Z) ‘s default, this may
be a reason for (I) to have a positive approach to a solution. In case of (Z)’s
default, it is possible for (I) to also request the penalty condition attached

to the execution, besides the default interest.
The provisions of the Turkish Code of Obligations regarding the pen-

alty clause are substitute provisions, therefore it is possible for the parties

to decide otherwise. Only if the amount determined in penalty clause is
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extortionate, the judge can make a reduction in the penalty clause (TBK art
182 / f:son). This provision should also be evaluated in terms of the penal-
ty requirement attached to the performance agreed in the mediation agree-
ment. It is possible to file a lawsuit on the grounds that the penalty stipulat-
ed in the mediation agreement is extortionate. The dispute resolved during
the mediation process is not subject to this lawsuit. The issue brought to

the court is the demand for the extortionate penalty to be reduced.
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TIBBi UYGULAMA HATASI
IDDIALARIDOSYALARINDA
ARABULUCULUKUYGULAMALARI

Prof. Dr. Nevzat ALKAN*

Giin gegtikge toplumlari olusturan bireylerin ortalama yasam siireleri
uzamaktadir. Buna bagh olarak da kigilerin saglik hizmetlerinden faydalan-
ma sikhigr 6zellikle yaghlikta ve 6zellikle de hayatin son alt1 ayinda daha da
artmaktadir. Yine kisilerin hekime ve saglik hizmetlerine ulagimi iilkemizde
giin gectikce kolaylagmaktadir. Buna bir de kitle iletisim araglarinin yaygin-
lagmasi ile sosyal medyanin giicii eklendiginde kisilerin aldiklar1 saglik hiz-
metlerinin uygun olup olmadigy ile ilgili memnuniyetsizliklerini dile getir-
me oranlar1 ve hukuki siireclere bagvurm-tiiia oranlari da artmaktadir. Ttim
bu faktérler giiniimiizde Tibbi Uygulama Hatasi Iddialarinin ¢ok daha sik-
likla karsimiza ¢ikmasina sebebiyet vermektedir.

Ulkemizde tibbi uygulama hatas: iddiast ile ilgili degisik yaptirim me-
kanizmalar1 s6z konusudur. Bunlar arasinda idari yaptirimlar, ceza yapti-
rimlar1 ve hukuk yaptirimlarini sayabiliriz. Ancak ilgili hukuk mercileri ile
idari mercilerin iddia edilen hatali uygulamanin hakikaten hatali ve eksik
bir uygulama olup olmadig1 hususunda ilgili alan tip mensuplarindan goriis

almasi teknik bir zorunluluktur.

Adli tip uzmanlik alany, alt1 yillik tip egitimi sonrasinda kazanilan pra-
tisyen hekimlik Ginvani sonrasi tipta uzmanlagmak isteyenlerin katildig
Tipta Uzmanlik Smavini izleyerek uzmanlagma hakk: kazanilan yaklagik
tiptaki 43 uzmanlik alanindan bir tanesidir. Adli tip uzmanlhk alaninin yiiz-
de 25’ i 6liim aragtirmasi ve otopsi yetkinliginin kazanilmas iken, canli ki-
silerin muayenesi (cinsel saldir1 muayenesi, akil hastaligi degerlendirmesi,
travma giirmiis kisilerin degerlendirilmesi) ile Tibbi Uygulama Hatas: Id-
dialarinin irdelenmesi ve kriminal laboratuarlarin ¢aligma konulari arasinda
yer bulan elyazisi-imza incelemeleri ile sahtecilik degerlendirmeleri, atesli
silah ve kesici alet incelemeleri (balistik) ile ses ve gériintii analizi alanlarin-

da uzman bilgisine sahip olunan bir alandr.

*  Istanbul Universitesi Tip Fakiiltesi Adli Tip Anabilim Dali Ogretim Uyesi, ORCID:
0000-0001-7355-5830.
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T1ibbi uygulama hatas: iddialar1 dosyalarini degerlendirerek raporla-
mak adli tip uzmanlarinin 6nemli bir ¢aligma alanidir. Ancak bu konu ile
ilgili uygulamada elbette 6nemli sorunlar s6z konusudur. Ciinkii nihaye-
tinde hatali uygulamas: olup olmadig degerlendirilen kisi bir tip mensu-
budur ve tip mensuplar1 birbirleri hakkinda olumsuz degerlendirmelerde
bulunmama konusunda Hipokrat Andi ve deontoloji kurallar1 cercevesin-
de bir anlasmaya sahiptirler. Ozellikle bu durum ayni klinik bransa sahip
hekimler arasinda daha da belirgin ve kat1 bir bigcimde tatbik edilmektedir.
Bu olumsuz durumu goren Kara Avrupasi Hukuk Sistemi adli tip uzmanlik
alan1 baghginda bir tipta uzmanlik alan: tegkil etmistir. Bu alanin 6nemli bir
ozelligi adli tip uzmanlarinmn klinik branglar ile direk profesyonel bir bagla-
rinin olmamasi ve tip konusunda yeterince bilgi ve degerlendirmeye ulas-
ma kabiliyetlerinin gelismis bulunmasidir. Bu sebeple pek gok hukuki uyus-
mazlik konusunda oldugu gibi tibbi uygulama hatasi iddialarinda da adli tip
uzmanlari adaletin tesis edilebilmesinde hukuk mercilerinin en yakin ve en

onemli yardimailar arasinda yer almaktadr.

Yine Ceza Muhakemesi Kanunu, Hukuk Muhakemeleri Kanunu ve
Idari Yargilama Usulii Hakkinda Kanunda yerini bulan uzman miitalaa-
s1 sistemi tibbi uygulama hatasi iddialar1 dosyalarinda hukukun en 6nemli
yardimcisi ve destekgisi olma potansiyeline sahiptir. Tibbi uygulama hatas
dosyalarinda adaletli bir hukuki sonuca varilabilmesinde savcilik ve hakim-
liklerce temin edilen bilirkisi raporlarinin yaninda ve hatta kargisinda uz-
man miitalaasi temin edilebilmesi, yargilamada bir tartigma zemininin teg-

kil edilmesine ve hakkaniyete ulagilabilmesine 6nemli katk: saglamaktadir.

Son olarak Arabuluculuk hukukun artan ig yiikiimiin hafifletilmesi ko-
nusunda iilke hukuk diizenleyicilerinin bitytik 6nem verdigi bir alternatif
¢6ziim yoludur. Bu sunumda tibbi uygulama hatasi iddialarinda arabulucu-
luk miiessesesinde adli tip uzmanlari tarafindan tegkil edilecek bilirkisi ra-
porlari ile uzman miitalaalarinin iseyise katacaklari, olgular ile 6rneklene-

rek, katilimcilara aktarilacaktir.

Anabhtar kelimeler: Tibbi uygulama hatasi iddiasy, bilirkisilik, uzman
miitalaasy, adli tip, Tiirkiye.
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MEDIATION PRACTICES INMEDICAL
MALPRACTICE CLAIMS FILES

The average life span of individuals who make up societies is getting
longer day by day. Consequently, the frequency of people’s use of health ser-
vices increases even more especially in old age and especially in the last six
months of life. Also, people’s access to physicians and health services is get-
ting easier day by day in our country. When mass media are widespread and
the power of social media is added to this, the rates of people expressing their
dissatisfaction with the appropriateness of the health services they receive
and the rate of applying to legal processes also increase. All these factors cause

Medical Malpractice Claims to appear much more frequently today.

There are different sanction mechanisms for medical malpractice
claims in our country. These include administrative sanctions, criminal
sanctions and civic sanctions. However, it is a technical obligation for the
relevant legal and administrative authorities to obtain the opinion of the
medical professionals of the relevant field on whether the alleged faulty ap-

plication is actually a wrong and incomplete application.

The field of forensic medicine is one of the approximately 43 spe-
cialties in medicine, where those who want to specialize in medicine after
six years of medical education have gained the right to specialize by follow-
ing the Medical Specialization Exam. While 25 percent of the field of foren-
sic medicine is to acquire the competence of death research and autopsy,
examination of living persons (sexual assault examination, mental illness
assessment, evaluation of traumatized persons), examination of Medical
Malpractice Allegations and handwriting-signature, which are among the
working subjects of criminal laboratories. It is a field that has expert knowl-
edge in the fields of forgery evaluations, firearm and cutting tool investiga-

tions (ballistics) and sound and image analysis.

Evaluating and reporting medical malpractice allegations files is an
important field of study for forensic experts. However, there are of course

important problems in practice regarding this subject. Because, ultimately,
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the person who is evaluated to have a misapplication is a medical profes-
sional and medical professionals have an agreement within the framework
of the Hippocratic Oath and deontology rules not to make negative evalua-
tions about each other. Especially, this situation is applied more clearly and
strictly among physicians of the same clinical branch. Seeing this unfavora-
ble situation, the Land European Legal System has constituted a medical
specialty under the title of forensic medicine. An important feature of this
field is that forensic specialists do not have a direct professional connection
with clinical branches and their ability to reach sufficient knowledge and
evaluation in medicine is developed. For this reason, as in many legal dis-
putes, forensic experts are among the closest and most important assistants

to legal authorities in establishing justice in medical malpractice claims.

The expert opinion system, which is also included in the Criminal
Procedure Code, the Code of Civil Procedure and the Law on Adminis-
trative Procedure, has the potential to be the most important assistant and
supporter of the law in the cases of medical malpractice. Providing expert
opinion in addition to and even in front of the expert reports provided by
the prosecution and judgeships in medical malpractice files makes a signif-
icant contribution to establishing a basis for discussion and achieving fair-

ness in the proceedings.

Finally, Mediation is an alternative solution that the legal regulators of
the country attach great importance to in easing the increasing work load of
the law. In this presentation, the expert reports to be formed by the foren-
sic medicine experts in the mediation establishment for medical malprac-
tice allegations and the expert opinions will be exemplified by the facts and

conveyed to the participants.

Keywords: Medical malpractice claims, expertise, expert legal opin-

ion, forensic medicine, Turkey.
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INSAAT UYUSMAZLIKLARINDA
ARABULUCULUK
KULLANILMASININ ONEMI

Dr. Ogr. Uyesi Yaprak ARICI USTUNER*

Insaat sektorii, iilke ekonomileri agisindan lokomotif olarak nitelendi-
rilen bir sektordiir. Ingaat sektoriinii diger sektorlerden ayiran bazi karakte-
ristik 6zellikleri vardir. Ingaat sektdriindeki projeler tek defaya 6zgii yapida,
bulundugu yerin iklimsel kosullarindan ve donemin sosyo-ekonomik &zel-
liklerinden etkilenen, ¢ok farkl disiplinin bir arada bulundugu ve bu esna-
da kendi menfaatlerini olabildigine korumaya ¢alistiklar1 yapilanmalardir.
Bu sayilan ozelliklerle beraber ingaat proje siireglerinde uyusmazliklarin ya-
sanmas1 olagan bir duruma gelmektedir. Literatiirde yapilan arastirmalar,
ingaat projelerinde yasanan uyusmazliklarla beraber olusan mali kayiplarin,
cok ciddi boyutlarda oldugunu gostermektedir (Mahfouz ve Kandil 2011)
however, impeded by the increasing number of disputes that unfold and of-
tentimes escalate as projects progress. The majority of construction dis-
putes are resolved in courts unless project contracts call for alternate dis-
pute resolution mechanisms. Despite the numerous advantages offered by
the litigation process, the extra financial burdens and additional time re-
quired by this process makes litigation less desirable in resolving the dis-
putes of a very dynamic construction industry. It is believed that construc-
tion litigation could be reduced or even avoided if parties have a realistic
understanding of their actual legal position and the likely outcome of the-
ir case. Consequently, researchers in the artificial intelligence field have de-
veloped tools and methodologies for modeling judicial reasoning and pre-
dicting the outcomes of construction litigation cases. Despite the success
of some of these systems, they were not on the basis of detailed analyses of
legal concepts that govern litigation outcomes. In an attempt to provide a
robust legal decision methodology for the construction industry, this paper

develops an automated litigation outcome prediction method for differing

*  Fatih Sultan Mehmet Vakif Universitesi Mimarlik ve Tasarim Fakiiltesi Mimarlik Bo-
liimit Ogretim Uyesi, ORCID: 0000-0002-3949-0444.
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site condition (DSC. Ingaat projelerinde yasanan uyusmazliklarla beraber
proje siireci ¢ikmaza girmekte, kisiler maddi ve manevi anlamda zarara ug-
ramaktadir. Bu nedenle ingaat projelerinde yasanan uyusmazliklar kisa sii-
rede ¢Ozerek projelerin saghkli bir sekilde ilerlemesini saglamak oldukea
onemlidir (Saleh 2019). Ancak her sektérde oldugu gibi ingaat sektériinde
de ilk akla gelen uyusmazlik ¢6ziim yolu genellikle yargisal yollar olan mah-
kemelerdir. Oysaki mahkemelerin uzun siireleri, mali yiikleri ve sonucunda
sadece bir kazananin olmas: 6zelligi ingaat sektoriniin hizli ve dinamik ya-

pistyla bagdagsmamaktadur.

Diinyada ingaat sektoriinde uyusmazliklarin kisa siirede ¢oziilebil-
mesi igin yargsal yollardan, dostane yollara yonelim baglamustir. Yapilan
aragtirmalarda, dostane ¢oziim yollar1 olan Alternatif Uyusmazlik Coziim
Yollarindan arabuluculugun, insaat projelerinde en sik kullanan alterna-
tif ¢oziimlerden biri oldugu goriilmektedir Arabuluculugun hizli ¢6ziime
ulagtirma giicii, mahremiyet igeren siireci, esnek yapusy, siirecteki tarafsiz
kisinin varlig1 ve mali anlamda taraflara sagladig1 kazanglar ingaat projele-
ri agisindan 6nemlidir. Ayrica arabuluculuk, kazan-kazan anlayisi nedeniy-
le taraflarin is iliskilerinin korunmasini saglayarak, gelecekte yapacaklari ig
birliklerini tehlikeye atmamug olur. Tiim bu nedenlerle ingaat sektoriinde
yasayan uyusmazliklarda arabuluculugun kullanimi 6nem kazanmaktadir
(Aric1 Ustiiner 2020).

Diinyada ingaat sektoriinde arabuluculugun kullanilmasini tesvik et-
mek amaciyla yapilan bazi uygulamalara rastlanmaktadir. Ornegin bazi iil-
kelerde, kullanim1 yaygin olan standart ingaat s6zlesmelerine uyusmazlikla-
rin ¢6ziimii i¢in arabuluculugun kullanilmasi istenmekte; ingaat sektoriinde
arabuluculuk kullanimini zorunlu kilan/tegvik eden yasalar ya da kanunlar
ctkmakta veya bu konuda ¢alisan 6nemli ve giiglii kurumlarin varliklarina
rastlanmaktadir. Yapilan bu hamlelerle beraber insaat sektoriinde arabulu-

culugun kullaniminin artmasi hedeflenmektedir (Arict Ustiiner 2020).
Tirkiye'ye bakildiginda ise arabuluculuk 2008 yilinda arabuluculuga

yonelik hazirlanan yasa tasarisinin giindeme gelmesiyle hayatimiza girmis-

tir. Hazirlanan yasa tasarisi yapilan revizyonlarla beraber 2012 yilinda son
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halini almig ve Haziran'da “Hukuk Uyusmazliklarinda Arabuluculuk Kanu-
nu (HUAK)”, TBMMce kabul edilerek 2013 yilinda yiiriirliige girmistir.
Yasann yiiriirlige girmesiyle beraber iilkemizde arabuluculuga yonelik ga-
ligmalar iz kazanmigtir. Yasanin ¢itkmasinin akabinde, Adalet Bakanliginca
Arabuluculuk Daire Bagkanlig: kurulmus ve Tiirkiye, arabuluculuk ¢6ziim
yolunu uygulamaya baglamistir. 2018 yilinda ise iilkemizde, arabuluculuk,
isci-igveren uyusmazliklarinda; 2019 yilinin baginda da ingaat uyusmazlik-
larini i¢ine alan ticari uyugmazliklarda mahkeme 6n kosulu olmusgtur. Boy-
lece arabuluculuk, Tiirk ingaat sektériinde yasanan ve mahkemeye tagin-
mak istenen uyusmazliklarda, uygulanmasi zorunlu hale gelmistir (Utl-1).
Bu hamle ingaat sektorii agisindan oldukga 6nemlidir. Bu sayede arabulu-
culuk ¢6ziim yolunun sekt6rde bilinirligi artacak, mahkeme yargilamasinin
sektore getirdigi maddi ve manevi zarar azalacak ve projelerin girdigi ¢ik-
mazlarla kaos ortamlar1 azalacaktir. Ancak iilkemizde ingaat sektoriinde ya-
pilan hamlelerle beraber arabuluculugun kullaniminin artacag dustniilse
de diger tilkelerle kiyaslandiginda, hala bu konuda yapilabilecek hamlelerin
oldugu goriilmektedir. Ornegin kamu ingaat projelerinde kullanilan Yap1
Isleri Genel Sézlesmesinde, hala yaganan uyusmazlhiklarda mahkeme yargi-
lamasina gidilmesi 6n gériilmektedir ki bu durum, 2019 yilinda ticari uyus-

mazliklarda arabuluculugun kullanilmasini emreden yasayla gelismektedir.

Anlatilan tiim bilgilerin 1s1§inda, bu ¢alismada diinyada ingaat sekto-
rinde arabuluculuk kullanilmasinin 6nemi tizerinde durularak, Tiirkiye'de-
ki giincel arabuluculuk uygulamas incelenecek ve Tiirk ingaat sektoriinde
arabuluculuk kullaniminin artmasi icin yapilabilecek hamleler tartigilacak-
tir (Aric1 Ustiiner 2020).

Anahtar kelimeler: Ingaat sektorii, ingaat uyusmazhiklari, arabulucu-

luk, ingaat arabuluculugu, ADR, uyusmazhklar
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THE IMPORTANCE OF MEDIATION
USAGE IN CONSTRUCTION DISPUTES

The construction sector is a sector that is described as the locomo-
tive for the national economies. There are some characteristics that distin-
guish the construction sector from other sectors. The construction pro-
jects are unique structures, which are affected by the climatic conditions
of the location and the socio-economic characteristics of the period, where
many different disciplines coexist and try to protect their interests as much
as possible. With these features, disputes in construction project process-
es becomes commonplace. Literature researches show that the financial
losses arising from the disputes in construction projects are very serious
(Mahfouz ve Kandil 2011 )however, impeded by the increasing number of
disputes that unfold and oftentimes escalate as projects progress. The ma-
jority of construction disputes are resolved in courts unless project con-
tracts call for alternate dispute resolution mechanisms. Despite the numer-
ous advantages offered by the litigation process, the extra financial burdens
and additional time required by this process makes litigation less desira-
ble in resolving the disputes of a very dynamic construction industry. It is
believed that construction litigation could be reduced or even avoided if
parties have a realistic understanding of their actual legal position and the
likely outcome of their case. Consequently, researchers in the artificial in-
telligence field have developed tools and methodologies for modeling judi-
cial reasoning and predicting the outcomes of construction litigation cases.
Despite the success of some of these systems, they were not on the basis of
detailed analyses of legal concepts that govern litigation outcomes. In an at-
tempt to provide a robust legal decision methodology for the construction
industry, this paper develops an automated litigation outcome prediction
method for differing site condition (DSC. With the disputes in construc-
tion projects, the project process comes to a halt and the dispute parties
suffer financial and moral damage. For this reason, it is very important to
solve the disputes in construction projects in a short time to ensure the
healthy progress of the projects (Saleh 2019). However, as in every sector,

the first thing that comes to mind in the construction sector is usually the
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courts proceeding to solve the disputes. However, the long duration of the
courts, the financial burden, and the fact that there is only one winner as a
result are not compatible with the fast and dynamic structure of the con-

struction sector.

To resolve disputes in the construction sector in a short time, a ten-
dency towards alternative ways has started from judicial ways. In the re-
searches, it is seen that mediation, which is one of the alternative solutions
that are used most frequently in construction projects. The power of medi-
ation to reach a speedy solution, the presence of the impartial person in the
process, the confidentially and flexibility of the process and the financial
benefits it provides to the parties are important for construction projects.
In addition, mediation does not endanger future cooperation by ensuring
the protection of the business relations of the parties due to its win-win ap-
proach. For all these reasons, the use of mediation becomes important in

disputes living in the construction sector (Arici Ustiiner 2020).

There are some practices in the world to encourage the use of media-
tion in the construction sector. For example, in some countries, it is desira-
ble to use mediation to resolve disputes in standard construction contracts
common in use; there are laws that oblige / encourage the use of mediation
in the construction sector, or the existence of important and powerful in-
stitutions working in this field. With these moves, it is aimed to increase the

use of mediation in the construction sector (Arici Ustiiner 2020).

Referring to Turkey, mediation entered Turkey’s agenda with the draft
law prepared in the 2008 The draft law was finalized in 2012 with the re-
visions made, and the “Legal Disputes Mediation Act (HUAK)” was ac-
cepted by the TBMM in June and entered into force in 2013. With the en-
actment of the law, studies on mediation have gained momentum in our
country. Following the Act, the Ministry of Justice established Department
of Mediation and Turkey has started to implement the mediation solu-
tions. In 2018, in Turkey, in employee-employer disputes; at the begin-
ning of 2019, in commercial disputes, mediation has become prerequisite

for court proceeding. Thus, mediation has become mandatory in disputes
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that want to be brought to court in the Turkish construction sector (Utl-
1). This move is very important for the construction sector. In this way, the
recognition of the mediation in the sector will increase, the financial and
moral damage caused by the court proceedings will decrease and the chaos
environment will decrease with the deadlocks that the projects enter. How-
ever, although it is thought that the use of mediation will increase with the
moves made in the construction sector in Turkey, it is seen that there are
still moves that can be made in this regard when compared to other coun-
tries. For example, the General Contract for Construction Works, which is
used in public construction projects, still stipulates court proceedings in
disputes that occur, which contradicts the law that ordered the use of medi-

ation in commercial disputes in 2019 (Arict Ustiiner 2020).

In the light of all the information described in this study, in the world,
with emphasis on the importance of using mediation in the construction
sector, the current mediation practice in Turkey will be studied and the
moves that can be done to increase mediation use in the Turkish construc-

tion sector will be discussed.

Keywords: Construction sector, construction disputes, mediation,

construction mediation, ADR, disputes
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KIiSISEL VERILERIN KORUNMASI
KANUNU KAPSAMINDA ARABULUCUNUN
YUKUMLULUK VE SORUMLULUGU

Dr. Ogr. Uyesi Niliifer BORAN GUNEYSU*

Kisisel verilerin korunmasi, Anayasasi'nin 20’inci maddesine 5892 sayili
Tirkiye Cumbhuriyeti Anayasasinin Baz1 Maddelerinde Degisiklik Yapilma-
s1 Hakkinda Kanun ile bir fikra eklenerek, 6zel hayatin gizliligi ve korunmas:
kapsaminda Anayasal bir giivenceye kavusmustur. 6698 sayih Kisisel Verile-
rin Korunmasi Kanunu (KVKK) ise, 24 Mart 2016 tarihinde Tiirkiye Bii-
yik Millet Meclisi Genel Kurulu'nda kabul edilerek; 7 Nisan 2016 tarihli ve
29677 sayili Resmi Gazete'de yayimlanarak yiiriirliige girmistir. Boylelikle ki-

sisel verilerin korunmasi, kanuni bir dayanaga kavusmustur.

KVKK’nin kapsami, 2’inci maddede diizenlenmistir. Buna gore Ka-
nun; kigisel verileri islenen gercek kisiler ile bu verileri tamamen veya kis-
men otomatik olan ya da herhangi bir veri kayit sisteminin pargas1 olmak
kaydryla otomatik olmayan yollarla igleyen gercek ve tiizel kisiler hakkinda
uygulanacaktir. KVKK’nun 2’inci maddesi dikkate alindiginda, arabulucu-
larm bu kanun kapsaminda oldugu agiktir. Bu nedenle KVKK’nin diizenle-

digi yukumliliik ve sorumluluklar arabulucular bakimindan gegerlidir.

Hukuk Uyusmazliklarinda Arabuluculuk Kanunu, Hukuk Uyusmaz-
liklarinda Arabuluculuk Kanunu Yonetmeligi ve Etik Ilkeler arabulucuya
birgok yiikiimlilik 6ngérmektedir. KVKK’nin tigiincii boliimiinde hak ve
yukimlilikler diizenlenmistir. KVKK ve ilgili mevzuat kapsaminda veri
sorumlusunun yerine getirmesi gereken pek ¢ok ytikiimlulitk bulunmakta-
dir. Bu anlamda arabulucu, KVKK ile baghdir ve KVKK arabulucuya yeni
yikimlilikler getirmektedir. Arabulucu yaptig1 isin niteligi geregi, arabu-
lucuya bagvuranlar ve ilgililerin kisisel verisini elde etmektedir. KVKK ilgili

kisiyi, kisisel verisi islenen gercek kisi olarak tanimlanmaktadir. Bu Kanun

* Anadolu Universitesi Hukuk Fakiiltesi Medeni Usul ve Icra-iflas Hukuku Anabilim
Dali Ogretim Uyesi, ORCID: 0000-0002-3268-3331.
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geregince tiizel kisiler, ilgili kisi kapsaminda degerlendirilmemektedir. An-
cak arabulucuya gercek kisiler ve tiizel kisiler de bagvurabilir. Arabuluculu-
ga bagvuran tiizel kisiler, KVKK kapsaminda kabul edilmemektedir. Tiizel
kisinin kigisel verilerinin iglenmesi, korunmasi veya ihlali halinde KVKK
hitkiimleri degil, Hukuk Uyusmazliklarinda Arabuluculuk Kanuna iligkin
hikimler dikkate alinacaktir. Hukuk Uyusmazliklarinda Arabuluculuk
Kanunu'nun 4. maddesi gizlilik, 5. maddesi ise beyan ve belgelerin kullanil-
mamasina yoneliktir. Ancak bu maddeler kisisel veriden ziyade bilgi ve bel-

gelerin korunmasina yoneliktir.

Arabulucunun KVKK aykir1 hareket etmesi halinde hukuki, cezai ve di-
siplin sorumlulugu bulunmaktadir. Arabuluculugun 6zenle icra edilmesi ge-
rekir. Arabulucunun, KVKK aykur: hareketi, 6zen ytikimliligiine aykirihk
tegkil edecek ve Hukuk Uyugmazliklarinda Arabuluculuk Kanunu hitkiimle-
ri geregince disiplin sorusturmasina da konu edilebilecektir. Daire Bagkanli-
g1, bu Kanunun 6ngérdiigi yiikiimlulikleri yerine getirmedigini tespit ettigi
arabulucuyu yazili olarak uyarir; bu uyartya uyulmamasi halinde arabulucu-
nun savunmasini aldiktan sonra, gerekirse adinin sicilden silinmesini Kurul-
dan talep edebilecektir (HUAK m. 21/2). Kisisel verilerin islenmesine ilis-
kin hukuka aykiriliklary, suglar ve kabahatler olarak iki ayr1 baglhik altinda ele
alinmaktadir. Tiirk Ceza Kanunu'nda genel olarak kisisel verilerin hukuka
aykar1 olarak kaydedilmesi, ele gecirilmesi, bir bagkasina verilmesi, yayilma-
s1 ve yok edilmemesi eylemlerini su¢ olarak siralamakta ve nitelikli hallerin
somut olayda mevcut olmas: durumunda verilecek cezalar1 arttirmaktadir.
Kisisel verilerin iglenmesine iligkin hukuka aykirilik arabulucu tarafindan
gergeklestirilmigse, Tiirk Ceza Kanununun 137’inci maddesine gore verile-
cek cezanin yar1 oraninda artirilmasi gerekir. KVKK’nin 18’inci maddesinde
kabahatler diizenlenmektedir. Veri sorumlulari; aydinlatma ytkimliligi-
ni yerine getirmediklerinde 5.000 Tirk Lirasindan 100.000 Tiirk Lirasi-
na kadar, veri giivenligine iliskin ytukimliliiklerini yerine getirmediklerin-
de 15.000 Tiirk Lirasindan 1.000.000 Tiirk Lirasina kadar, Kurul tarafindan
verilen kararlar1 yerine getirmediklerinde 25.000 Tiirk Lirasindan 1.000.000
Tiirk Lirasina kadar ve VERBISe kayit ve bildirim yiikiimliiliigiine aykir1 ha-
reket etmeleri durumunda ise 20.000 Tiirk Lirasindan 1.000.000 Tiirk Lira-

sina kadar idari para cezast ile kargilacaklardur.
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Kisisel verileri ihlal edilen taraf ve ilgililerin zararin tazmini Kurul ka-
rar1 ile saglanmamaktadir. Taraf veya ilgililerin zararin tazmini bakimin-
dan arabulucunun hukuki sorumlulugu sz konusu olacaktir. Ilgililerin
kigisel verilerinin ihlali halinde, arabulucu ile taraflar arasindaki arabulu-
culuk s6zlesmesine dayanarak arabulucunu hukuki sorumlulugu yoluna
gidilebilir. Arabulucu ile sozlesme iliski i¢cinde olmayan ti¢tinci kisilerin
kisisel verilerinin ihlali halinle s6zlesmeye aykiriliktan bahsetmek miim-
kin degildir. Bu durumda Tiirk Borglar Kanunu’nun haksiz fiil hitkiimle-

rinin dikkate alinmasi gerekir.

Anahtar kelimeler: Arabulucu, kisisel veri, ytukimliilik, Kisisel Verile-

rin Korunmas: Kanunu, Hukuk Uyusmazliklarinda Arabuluculuk Kanunu
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OBLIGATION AND RESPONSIBILITY
OF MEDIATORWITHIN THE
FRAMEWORK OF THE LAW ON THE
PROTECTION OF PERSONAL DATA

The protection and privacy of private life has been given a new consti-
tutional shield by the amendment brought about in the Turkish Constitu-
tion by the Law No. 5892, which foresaw an addtion of a paragraph to the
20th Article of the Constitution. In the same vein, The Law on the Protec-
tion Personal Data No. 6698 (LPPD) enacted by the Turkish Grand Na-
tional Assembly on 24 March 2016 entered into force following its publi-
cation in the Official Gazette No. 29677 of the Republic of Turkey on the
date of 7 April 2016. Thus, the protection of personal data has assumed a

statutory foundation.

The remit of the LPPD is regulated in its 2°¢ Article. According to this:
“The provisions of this Law shall apply to natural persons whose person-
al data are processed as well as to natural or legal persons who process such
data fully or partially through automatic means or provided that the pro-
cess is a part of any data registry system, through non-automatic means”. In
the wake of this Article, it is beyond doubt that the mediators fall within the
application scope of the LPPD, which in turn means that obligations and

responsibilities arising out of LPPD apply to mediators, as well.

LMCD and the relevant Regulations as well as Ethical Principles en-
trust the mediator with a number of obligations. The third Chapter of the
LPPD consists of rights and obligations in connection with the data pro-
tection, which means the creation of further legal obligations to fulfill for
the mediators, for it is obvious the LPPD is perfectly applicable in medi-

ation processes.
Mediators do have access to the personal data of the applicants and

other involved parties due to the nature of their supposed functions. The

LPPD defines “data subject” as the real person whose data is processed.
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In accordance with this Law, legal entities are not included in the “data
subject” status. However, both real persons and legal entities may apply
to mediation. In case of a mediation to which at least one party is a le-
gal entity then, that legal entity will not enjoy the protection of LPPD.
In this case, the relevant articles of The Law on Mediation in Civil Dis-
putes (LMCD) will have to be taken into consideration. The 4 Article of
LMCD pertains to confidentiality, whereas the fifth Article is about the
non-disclosure elsewhere of the mediation-related statements and docu-
ments. These articles aim the safeguarding of the statements and docu-

ments rather than protecting personal data.

In case of a violation of LPPD by a mediator; responsibility issues
of civil, penal and disciplinary nature, should arise. Mediators have to act
diligently. Any acts or omissions on behalf of the mediator that consti-
tutes a breach of LPPD will embody a transgression of the mentioned
burden of diligence. This violation may in all probability kickstart a disci-
plinary inquiry as set forth by the LMCD. Mediation Department of the
Ministry of Justice, then, warns the mediator at fault in writing. If, howev-
er this warning happens to fall on deaf ears, the mediator will be invited
to submit a written defense. It may even come the expulsion of the medi-

ator from the Mediators’ Register.

The violations of law in relation with the processing of personal data
are categorized as crimes and misdemeanors. The punishment meted out
for these violations may have to ve aggravated by half, in case of a breach
of law by a mediator in conformity with the 137" Article of the Turk-
ish Criminal Code, since a violation on behalf of a mediator has to be
deemed as a specific example of the qualified cases of aggravation. In the
18" Article of LPPD, the misdemeanors find regulation. Commensurate
administrative penalties of pecuniary nature have been foreseen by the

legislator in this connection.
The mediators having breached their responsibilities in connection

with the protection of personal data face, in addition, civil disputes that

may well end in compensation claims. For the obvious lack of contractual
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relations between the mediator allegedly in breached and the aggrieved
third parties, the regulations contained in the Turkish Code of Obligation

on torts should find application.

Keywords: Mediator, Personal Data, Obligations, The Law on the

Protection of Personal Data, The Law on Mediation in Civil Disputes
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ARABULUCULUK UCRETINE ILISKIN
GUNCELDURUMUN DEGERLENDIRILMESI

Arb. Ars. Gor. Abdiillhamit YILMAZ*

Arabuluculuk siireci, uyusmazligin taraflarinin ve arabulucunun fark-
I1 edimler yiiklendigi bir siiregtir. Bu edimler, arabulucu s6zlesmesinde ya
da uygulamada daha ¢ok kargilagildig1 tizere arabulucu ticret sozlesmesinde
genel olarak ortaya konur. Arabulucunun bizzat ve belirli bir emek sarf ede-
rek siireci yiriitmesinin karsihiginda, uyusmazhgmn taraflar1 arabulucuya
belirli bir ticret 6deme yiikiimluligi altindadirlar. Arabuluculuk ticreti ola-
rak adlandirilan bu tcretin 6denmesi, uyusmazhigin taraflarryla arabulucu
arasindaki sozlegme iligkisinde, uyusmazlik taraflarinin asli edim yikimli-
ligiini olusturur. Arabulucunun siireci bizzat ve geregi gibi yiiriitme borcu
ile uyugmazlik taraflarinin iicret 6deme borcu, kargihiklilik iligkisi icerisinde
yer alir. Dolayistyla arabulucu sozlesmesi (ya da arabulucu iicret sdzlesme-

si), tam iki tarafa borg yiikleyen bir sdzlesme olarak kargimiza gikmaktadir.

Arabuluculuk stirecinin neredeyse tamaminda oldugu gibi, arabu-
luculuk tcretinin belirlenmesinde de uyusmazlik taraflarinin iradesi 6n
plandadir. Thtiyari nitelikteki arabuluculuk faaliyetinde, arabuluculuk iic-
reti agisindan, arabulucunun iradesinin ayr1 bir 6neme sahip oldugu goz-
den kagirilmamahidir. Diger yandan, arabuluculuk ticretini belirleme nok-
tasinda uyusmazlik taraflarina sinirl bir serbesti tanindigr ifade edilmelidir.
Ozellikle bu kapsamda getirilmis en dnemli sinur, “Arabuluculuk Asgari Uc-
ret Tarifesi’dir. Tarife’'nin 1. maddesinin 2. fikrasinda, Tarife'de 6ngéri-
len ticretlerin altinda arabuluculuk ticretinin kararlagtirilamayacagr acik¢a
ifade edilmistir. Emredici nitelikteki bu hitkmiin devaminda, aksine ya-
pilan anlagmalarin gegersiz oldugu ve bu durumda da ticrete iligkin yine
Tarife hitkiimlerinin uygulanacag ortaya konmustur. Yiiritilen arabulu-
culuk faaliyetinin ihtiyari ya da dava sart1 (zorunlu) olmasi, bu sonucu de-

gistirmeyecektir. Dolayisiyla kanun koyucu, tim arabuluculuk faaliyetleri

*  Anadolu Universitesi Hukuk Fakiiltesi Medeni Hukuk Ana Bilim Dali Aragtirma G6-
revlisi, ORCID: 0000-0003-0317-7824.
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agisindan gegerlilik arz eden bir “arabuluculuk asgari ticret” diizeni 6ngor-
mistiir. Bu diizen, dava sarti arabuluculuk faaliyetleri agisindan, ayni za-
manda azami sinir1 da ortaya koymaktadir (Hukuk Uyusmazliklarinda Ara-
buluculuk Kanunu m. 18/A/12). Thtiyari arabuluculuk faaliyetlerinde ise
arabuluculuk tcretine getirilmis azami kesin bir sinir bulunmamaktadir.
Ancak burada da Etik Kurallarda 6ng6riilmiis ilkelere riayet edilerek arabu-

luculuk ticretinin belirlenmesi bir zorunluluktur.

28.07.2020 tarihinde gergeklestirilen diizenleme ile tiiketici uyusmaz-
liklarinda arabulucuya bagvurma zorunlulugu getirilmistir (6502 Sayili Tii-
keticinin Korunmas1 Hakkinda Kanun m. 73/A). Hgili hitkiim ayn1 zaman-
da arabuluculuk iicretine iligkin farkli bir diizen éngérmektedir. Ozellikle
arabuluculuk faaliyeti neticesinde anlagma saglansa dahi, tiiketiciye diisen
arabuluculuk ticreti, Bakanlik tarafindan 6denecektir. S6z konusu hitkmiin
arabuluculuk ticreti agisindan belirsizligi ve yerindeligi, kanimizca yeniden

kapsamli bir degerlendirme gerektirmektedir.

Arabuluculuk iicretinin belirlenmesini takiben taraflar, kimin ne ka-
dar 6deyecegini, siirecin 6ncesinde ya da siireg esnasinda, serbestce karar-
lastirabilirler. Konuyla ilgili olarak kanun koyucu, tiiketici uyusmazliklar:
harig, herhangi bir sinir koymamistir. Ayrica kimin ne kadar arabuluculuk
ticreti 6deyecegi hususu, miizakere agsamasina ve sonuca dogrudan etki
eden 6nemli bir koz olarak goriilmeli ve tamamen taraf iradelerine bira-
kilmalidir. Bu dogrultuda arabulucunun da bu konuda belirleme yapmak-
tan kaginmasy, tarafsizhiginin, bagimsizhiginin ve giivenirliginin bir geregi

olarak gérilmelidir.

Arabuluculuk faaliyetinin ihtiyari ya da dava sart1 olarak yiritiilmesi,
arabuluculuk ticretinin 6denmesi konusunda farkli ihtimalleri beraberin-
de getirmektedir. Ozellikle dava sarti kapsaminda yiiriitiilen arabuluculuk
faaliyetinin, anlagma harici kanunda sayilan sekillerde sonuglandirilma-
st halinde, arabuluculuk ticreti Bakanlk biit¢esinden kargilanabilmektedir.
Ihtiyari nitelikteki arabuluculuk siirecinin anlagma diginda sonuglanma-
s1 halinde ise, arabulucu ticret sozlesmesi ya da tarife uyarinca arabulucu-

luk ticreti yine uyusmazh@in taraflarinca 6denecektir. Ayrica arabuluculuk
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ucreti, Tarife'deki “parasal 6deme” igerikli acik belirleme uyarinca, nakdi
sekilde 6denmelidir. Dolayisiyla ticretin, mal veya hizmet seklinde 6dene-
cegine iligkin hitkiimlerin de gegersiz olacagini belirtmek gerekir. Arabulu-
culuk iicretinin yabanci para cinsinden ya da yabanci paraya endeksli olarak
belirlenmesi ise, “Tiirk Paras1 Kiymetini Koruma Hakkinda 32 Sayili Ka-

rar” uyarinca miimkiin goriinmemektedir.

Arabuluculuk ticretinin 6denmesi usuliinde, kamu gorevlileri tarafin-
dan yiiriitiilen arabuluculuk faaliyeti (Hukuk Uyusmazliklarinda Arabulu-
culuk Kanunu Yonetmeligi, m. 26/5) ile serbest meslek geklinde yiiriitiilen
arabuluculuk faaliyeti arasinda farkhlik bulunmaktadir. Kamu gérevlisi si-
fat1 tagtyan arabulucuya (kurum avukati, akademisyen vs.) taraflarca dde-
necek arabuluculuk tcreti, arabulucu tarafindan adliye arabuluculuk bi-
rosuna bildirilir. Taraflar, ticreti kararlagtirilan tarihte arabuluculuk biirosu
veznesine yatirirlar. Yasal kesintiler yapildiktan sonra arabuluculuk ticreti,
arabulucunun hesabina havale edilir. Arabuluculugu serbest meslek faaliye-
ti olarak yiiriiten (6rnegin serbest ¢alisan avukat) arabulucular ise, serbest
meslek makbuzu ile vergisel yiikiimliiliklerini belgelerler. Uyusmazligin ta-
raflar1 da ticreti dogrudan arabulucunun hesabina yatirir. Arabuluculuk iic-
retinin Bakanlk biitgesinden 6denecegi hallerde, tiim arabulucular son tu-
tanag adliye arabuluculuk biirosuna teslim eder. Son tutanaga ilave olarak,
kamu gorevlisi arabulucularin ticret icin ayrica dilekge vermeleri gerekir.
Serbest ¢aligan arabulucularin da ticrete iligkin diizenledikleri serbest mes-

lek makbuzunu son tutanaga eklemeleri gerekmektedir.

Arabuluculuk ticretine iliskin yazili bir s6zlesmenin varligi zorunlu de-
gildir. Arabulucu sozlesmesi ya da diger adiyla arabulucu ticret sozlesmesi
akdedilmemis olsa dahi, Arabuluculuk Asgari Ucret Tarifesi uyarinca arabu-
lucu, ticrete hak kazanacaktir. Arabulucu ticret sézlesmesinin akdedildigi ih-
timalde, arabulucunun tcretinin miktar1 ve ne sekilde 6denecegi 6ncelikle
sozlesmeye gore belirlenir. Ayrica arabulucu ticret s6zlesmesi, aksi kararlas-
tirlmamussa, gizlilik ilkesi kapsamindadur. Zira arabulucu ticret sozlesmesin-
de, sadece ticret degil, arabulucu ve taraflarin karsihiklh haklar1 ve yikim-
liliikleri de diizenlenebilmektedir. Konuyla ilgili olarak uygulamada, bazi

adliye arabuluculuk biirolarinin kamu gérevlisi arabuluculardan arabulucu
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ticret sozlesmesini ya da fotokopisini istedigi gézlenmektedir. Boylesi bir ta-
lebin, arabuluculugun en temel ilkelerinden olan gizlilik ilkesine, kanuna ve

arabuluculuk kurumunun ruhuna uygun dismedigini diisiinmekteyiz.

Arabuluculuk ticretinin 6denmedigi durumlarda, arabulucunun dog-
rudan ilamli icraya bagvurma imkani bulunmamaktadir. Ucretini tahsil et-
mek isteyen arabulucu, ya dava agma yoluna gidecek ya da ilamsiz icra ta-
kibi baglatacaktir. Icra takibine borglunun itiraz etmesi neticesinde, takip
duracak ve arabulucunun takibin devamu i¢in itirazin iptali davasi agmasi
gerekecektir. Kimi durumlarda taraflar arasindaki uyusmazligin niteligine
gore, arabuluculuk ticretine iligkin itirazin iptali davas1 6ncesinde dava sart:
kapsaminda arabuluculuga (tiiketici uyusmazliklari kapsaminda) bagvurul-
mast dahi istenebilecektir. Bu dogrultuda, yarginin is ytkiinii azaltma anla-
minda arabuluculuktan beklenen menfaatin saglanabilmesi igin, arabulucu

ticreti agisindan ilamli icra takibi imkéni taninmasi yerinde olacaktur.

Arabuluculuk iicreti ile ilgili Yargitay ve Bolge Adliye Mahkemesi tara-
findan verilen kararlara bakildiginda, kararlarin ¢ogunun, Bakanlik tarafin-
dan 6denen arabuluculuk iicretine iligkin oldugu gozlenmektedir. S6z ko-
nusu kararlarda, yargilama gideri niteligindeki arabuluculuk ticretine iliskin
herhangi bir belirleme yapilmadan karar verilmesinin kanuna aykir1 oldu-
gu ifade edilmistir. Yargitay'in bir kararinda bu hususu bozma sebebi ola-
rak yorumladig séylenmelidir (Yargitay, 22. Hukuk Dairesi, E. 2019/7312,
K.2019/20487, T. 7.11.2019) . Baz1 kararlarda ise, birden fazla arabulucu-
luk ticretinin yargilama giderlerine eklenmesi sonucunu doguracak sekil-
de birden fazla defa arabulucuya bagvurmanin sakincali oldugu belirtilmis-
tir (Yargitay 9. Hukuk Dairesi E. 2019/6226,K.2019/15522, T. 10.9.2019;
Yargitay 22. Hukuk Dairesi, E. 2019/3584, K. 2019/10279, T. 9.5.2019)
. Son olarak Yargtay, ihtiyari nitelikteki bir arabuluculuk siirecinin geger-
liligini degerlendirdigi kararinda, arabuluculuk ticretinin, tarifedeki nispi
oranlar uyarinca belirlenmesi gerektigini vurgulamustir. (Yargitay 9. Hukuk
Dairesi, E. 2019/3694, K. 2019/13040, T, 11.6.2019.)

Anabhtar kelimeler: Dava sarti olarak arabuluculuk, ihtiyari arabulucu-
luk, iicret 8deme borcu, Arabuluculuk Asgari Ucret Tarifesi, arabulucu iic-

ret sozlesmesi.
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EVALUATION OF THE CURRENT STATUS
REGARDING THE MEDIATION FEE

Mediation process is a process in which disputing parties and medi-
ator undertake different acts. These acts are generally set out in “media-
tor contract” or, as it is more common in practice, in “mediation fee con-
tract”. The disputing parties are under the obligation to pay a certain fee
to the mediator in return for the mediator’s execution of the process per-
sonally and with a certain effort. The payment of this fee, which is called
the mediation fee, constitutes the principal act/obligation of the disput-
ing parties in the contractual relationship between the mediator and the
disputing parties. The mediator’s obligation that is managing the process
in person and properly and the disputing parties’ obligation to pay the
mediation fee, are in a synallagmatic/reciprocity relation. Therefore, the
“mediator contract” contract (or the mediation fee contract) appears as a

contract that lends to both sides.

As in almost the entire mediation process, the will of the disputing
parties is at the forefront in determining the mediation fee. In the voluntary
mediation activity, it should not be overlooked that the will of the mediator
has a separate importance in terms of the mediation fee. On the other hand,
it should be stated that a limited freedom is given to the disputing parties in
determining the mediation fee. In particular, the most important limit in-
troduced in this context is the “Mediation Minimum Wage Tarift”. In para-
graph 2 of Article 1 of the Tariff, it has been made clear that the mediation
fee cannot be agreed under the fees set out in the Tariff. In the continua-
tion of this imperative provision, it has been revealed that the agreements
made on the contrary are invalid and in this case, the Tariff provisions will
be applied again regarding the fee. The fact that the mediation activity car-
ried out is voluntary or cause of action (mandatory), will not change this
result. Therefore, the legislator envisaged a “mediation minimum wage” or-
der that is valid for all mediation activities. This order also sets the maxi-
mum limit in terms of mediation activities as a cause of action (Law on Me-

diation in Legal Disputes Art. 18/A/ 12).In voluntary mediation activities,
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there is no absolute maximum limit on the mediation fee. However, it is an
obligation to determine the mediation fee by respecting the principles stip-
ulated in the Code of Ethics.

With the regulation made on 28.07.2020, the obligation to apply to
the mediator in consumer disputes has been imposed (Law on the Protec-
tion of Consumers No. 6502 Art. 73/A). The relevant provision also stipu-
lates a different arrangement regarding the mediation fee. Especially even if
an agreement is reached as a result of the mediation activity, the mediation
fee for the consumer will be paid by the Ministry. In our opinion, the un-
certainty and appropriateness of the aforementioned provision in terms of

the mediation fee requires a comprehensive reevaluation.

Following the determination of the mediation fee, the parties can freely
decide who will pay how much, before or during the process. The legislator
has not set any limits on the matter, except for consumer disputes. Further-
more, the matter of who will pay how much mediation fee should be seen
as an important leverage that directly affects the negotiation phase and the
outcome and should be left entirely to the will of the parties. In this respect,
the mediator’s refrain from making determinations on this matter should be

seen as a requirement of her impartiality, independence and reliability.

Conducting the mediation activity voluntarily or as a cause of action
brings along different possibilities regarding the payment of the mediation
fee. The mediation fee can be covered from the Ministry budget, especially
if the mediation activity as a clause of action is concluded in the ways speci-
fied in the law other than the agreement. If the voluntary mediation process
results apart from the agreement, the mediation fee will also be paid by the
disputing parties in accordance with the mediator fee contract or the tar-
iff. In addition, the mediation fee must be paid in cash, in accordance with
the explicit determination of “monetary payment” in the Tariff. Therefore,
it should be noted that the provisions stating that the fee will be paid in
the form of goods or services will also be invalid. The determination of the
mediation fee in foreign currency or indexed to foreign currency does not
seem possible in accordance with the “Decree No. 32 on the Protection of
the Value of Turkish Currency”.

—292—



Arabuluculugun Gelecegi Sempozyumu

In the method of payment of the mediation fee, there is a difference
between the mediation activity carried out by public officials (Regulation
on Mediation in Legal Disputes, Art. 26/5) and the mediation activity car-
ried out in the form of self-employment. The mediation fee to be paid by
the parties to the mediator who has the title of public official (public of-
ficial lawyer, academician, etc.) is reported to the mediation office by the
mediator. The parties deposit the fee to the mediation office cashier on
the agreed date. After legal deductions are made, the mediation fee is trans-
ferred to the mediator’s account. Mediators who carry out mediation as
self-employment activities (eg self-employed lawyers) document their tax
obligations with a self-employment invoice. The disputing parties also de-
posit the fee directly to the mediator’s account. In cases where the media-
tion fee will be paid from the Ministry budget, all mediators submit the fi-
nal report to the courthouse mediation bureaus. In addition to the final
report, public official mediators are required to file a separate petition for
the fee. Self-employed mediators are also required to add the self-employed

invoice they have issued regarding the fee to the final report.

It is not mandatory to have a written agreement regarding the mediation
fee. The mediator will be entitled to the fee in accordance with the Media-
tion Minimum Wage Tariff, even if the mediation contract or a mediation fee
contract has not been concluded. In the event that a mediator fee contract is
concluded, the amount of the mediator’s fee and how it will be paid is deter-
mined primarily by the contract. In addition, the mediation fee agreement is
covered by the principle of confidentiality, unless otherwise agreed. Becuase
in the mediator fee contract, not only the fee but also the mutual rights and
obligations of the mediator and the disputing parties can be regulated. Re-
garding the issue, it is observed in practice that some courthouse mediation
bureaus request a mediator fee contract or a photocopy of it from public offi-
cial mediators. We think that such a request does not comply with the princi-
ple of confidentiality, which is one of the most fundamental principles of me-

diation, the law and the spirit of the mediation institution.

In cases where the mediation fee is not paid, the mediator does not
have the opportunity to apply for enforcement proceeding with judgement.

The mediator, who wants to collect his/her fee, will either file a lawsuit or
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initiate enforcement proceeding without judgement. As a result of the ob-
jection of the debtor to the enforcement proceeding, the proceeding will be
suspended and the mediator will have to file an action for annulment of ob-
jection. In some cases, depending on the nature of the dispute between the
parties, it may even be required to apply for mediation as a clause of action
(within the scope of consumer disputes) before the action for annulment
of objection regarding the mediation fee. In this respect, in order to achieve
the expected benefit from mediation in terms of reducing the workload of
the judiciary, it would be appropriate to provide the opportunity for en-

forcement proceeding with judgement in terms of mediation fee.

Considering the decisions given by the Court of Cassation and the
Regional Courts of Justice regarding the mediation fee, it is observed that
most of the decisions are related to the mediation fee paid by the Ministry.
In the aforementioned decisions, it was stated that it was illegal to make a
decision without determining the mediation fee, which is in the nature of
litigation costs. It should be said that in a decision of the Court of Cassa-
tion, it interprets it as the reason for the reversal (22th Civil Chamber of the
Court of Cassation, File No. 2019/7312, Desicion No. 2019/20487, Date.
7.11.2019). In some decisions, it is stated that it is inconvenient to apply to a
mediator more than once, which would result in adding more than one me-
diation fee to the court expenses (9th Civil Chamber of the Court of Cas-
sation, File No. 2019/6226, Desicion No. 2019/15522, Date. 10.9.2019;
22th Civil Chamber of the Court of Cassation, File No. 2019/3584, Desi-
cion No. 2019/10279, Date. 9.5.2019). In some decisions, it was remarked
that it would be inconvenient to apply to a mediator more than once, which
would result in adding more than one mediation fee to the litigation costs.
Finally, the Court of Cassation, in its decision evaluating the validity of an
voluntary mediation process, emphasized that the mediation fee should
be determined in accordance with the relative rates in the tariff (9th Civ-
il Chamber of the Court of Cassation, File No. 2019/3694, Desicion No.
2019/13040, Date. 11.6.2019).

Keywords: Mediation as a clause of action, voluntary mediation, obli-

gation to pay fee, Mediation Minimum Wage Tariff, mediation fee contract
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Arabuluculuk hukukuna iliskin gincel gelismelerin degerlendirilme-
si amaciyla Hukuk isleri Genel ModUrldgo Arabuluculuk Baskanhgi,
ibn Haldun Universitesi Uyusmazlik C6zOm0 Uygulama ve Arastir-
ma Merkezi ile ibn Haldun Universitesi Hukuk Fakultesi is birligiyle
dizenlenen "Arabuluculugun Gelecedi" Sempozyumu, ibn Haldun
Universitesi ev sahipliginde 14 Kasim 2020 tarihinde online olarak
gerceklestirilmistir. Arabuluculuk alanindaki tum gincel gelismele-
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