€Y Routledge

g Taylor &Francis Group

Journal of Contemporary European Studies

Contemporary
European

Studies

ISSN: (Print) (Online) Journal homepage: https://www.tandfonline.com/loi/cjea20

llliberal challenges to the European Union's
legitimacy from within and without: the rule of law
and refugee crises

Digdem Soyaltin Colella, Beken Saatcioglu & Didem Buhari Gllmez

To cite this article: Digdem Soyaltin Colella, Beken Saatgioglu & Didem Buhari Glilmez (2022):
llliberal challenges to the European Union’s legitimacy from within and without: the rule of law and
refugee crises, Journal of Contemporary European Studies, DOI: 10.1080/14782804.2022.2112158

To link to this article: https://doi.org/10.1080/14782804.2022.2112158

ﬁ Published online: 18 Aug 2022.

N
[:J/ Submit your article to this journal &

||I| Article views: 154

A
h View related articles &'

@ View Crossmark data &'
CrossMark

Full Terms & Conditions of access and use can be found at
https://www.tandfonline.com/action/journalinformation?journalCode=cjea20


https://www.tandfonline.com/action/journalInformation?journalCode=cjea20
https://www.tandfonline.com/loi/cjea20
https://www.tandfonline.com/action/showCitFormats?doi=10.1080/14782804.2022.2112158
https://doi.org/10.1080/14782804.2022.2112158
https://www.tandfonline.com/action/authorSubmission?journalCode=cjea20&show=instructions
https://www.tandfonline.com/action/authorSubmission?journalCode=cjea20&show=instructions
https://www.tandfonline.com/doi/mlt/10.1080/14782804.2022.2112158
https://www.tandfonline.com/doi/mlt/10.1080/14782804.2022.2112158
http://crossmark.crossref.org/dialog/?doi=10.1080/14782804.2022.2112158&domain=pdf&date_stamp=2022-08-18
http://crossmark.crossref.org/dialog/?doi=10.1080/14782804.2022.2112158&domain=pdf&date_stamp=2022-08-18

Routledge

Taylor & Francis Group

W) Check for updates

llliberal challenges to the European Union’s legitimacy from
within and without: the rule of law and refugee crises

JOURNAL OF CONTEMPORARY EUROPEAN STUDIES
https://doi.org/10.1080/14782804.2022.2112158

39031LN0Y

Digdem Soyaltin Colella(®? Beken Saatgioglu®® and Didem Buhari Gilmez({©

apolitics and International Relations, University of Aberdeen, UK; Political Science and International Relations MEF
University, Istanbul; <International Relations, Izmir Katip Celebi University, Izmir, Turkey

ABSTRACT KEYWORDS
This study revisits the academic debate on rising populism and illiberalism European Union; illiberalism;
in Europe that reduces the EU’s crises to those involving ‘liberal EU’ and legitimacy; rule of law;

‘illiberal regimes’ without necessarily differentiating between these refugee
regimes. Applying Suchman’s multidimensional account of legitimacy to
the EU, it unpacks the varying domestic contestations of two illiberal
regimes against the different components of EU legitimacy within the
context of two recent EU crises. Comparative analysis of how an illiberal
insider (Hungary) and an illiberal outsider (Turkey) challenge the EU’s
legitimacy in handling the rule of law and Syrian refugee crises, respec-
tively, revealed two findings. First, Hungarian and Turkish actors raise
divergent legitimacy contestations against the EU’s crisis management
in the select cases. Second, their positionality towards the EU drives this
divergence. While both countries seek to delegitimise the EU, their points
of contention differ based on being in or outside the EU.

Introduction

In the past decade’, illiberalism — a backlash against liberal democracy, universal human rights and
the rule of law - has risen in both Europe and its neighbourhood (Lorenz and Anders 2021; Main
2022) as a consequence of democratic backsliding and autocratization. In particular, Prime Minister
Viktor Orban’s Hungary and President Recep Tayyip Erdogan’s Turkey stand out as cases of rampant
illiberalism reflecting the failure of the EU’s democratic conditionality. V-Dem’s 2022 Liberal
Democracy Index ranks the two among the world’s top-10 autocratizing countries driven by ‘anti-
pluralist’ parties (Aydin-Diizgit and Noutcheva 2022). Therefore, many analysts refer to Turkey and
Hungary as the primary examples of ‘democratic backsliding’, ‘illiberal democracy’ and ‘authoritar-
ianism’ in Europe? (Esen and Gumiiscii 2021; Agh 2013; Bermeo 2016; Lancaster 2016; Onis and
Kutlay 2019).

Studies on right-wing populism and illiberalism in Europe frequently cite Turkey and Hungary
together and stress their similarities in undermining liberal democracy (D6nmez and Duman 2020;
Elci 2021; Forgas, William, and Fiedler 2021; Onis and Kutlay 2019). Furthermore, lumping them
together with other EU countries such as Kaczynski’'s Poland and Matteo Salvini’s Italy or non-EU
countries such as Putin’s Russia, many analysts present them as part of a ‘triad’ (Rossi 2016) or a ‘band
of brothers’ (Simonyi 2014) contesting the liberal international order (Polyakova et al. 2019). In his
2014 speech, Orban cited Turkey (together with Russia and China) as an ‘inspiring example’ of
illiberal governance.> However, scholarly accounts that lump all challengers of the liberal order
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together are criticized for overlooking the variations in their motivations, scope and strategies
regarding their contestations against liberal norms and values (Schweller 2011).

While illiberal or backsliding regimes in Europe and elsewhere show strong similarities in how
they erode the defining characteristics of liberal democracy (i.e.pluralism, rule of law, fundamental
freedoms, and human rights), this may not necessarily mean that they exhibit the same outlook and
discourse towards liberal international organizations (LIOs) like the EU. Although they generally
contest the LIOs, they may still differ in terms of how and on what grounds they challenge them
(Aydin-Dizgit and Noutcheva 2022). Research suggests that since the 1990s, state challenges against
LIOs’ liberal norms, procedures, performances, decision-making rules, and perceived legitimacy have
grown (Anadolu Agency 2019; Lake, Martin, and Risse 2021) both as a reaction to the expanding
authority and intrusiveness of these organizations (Borzel and Ziirn 2021) and as a result of
immigration and nationalist ideologies challenging European integration (Hooghe, Lenz, and
Marks 2019). While contesting the EU, illiberal regimes seem to hold a common domestic agenda
geared towards ensuring political survival via autocratic and ethno-nationalist populism at home
(Vachudova 2020; Kelemen 2020). Despite these similarities, however, there is still need for
a comparative analysis of how illiberal contestation strategies differ in regards to the LIOs. In
particular, when assessing the contestations against the EU’s legitimacy, a potential causal factor
to investigate is the role played by EU membership. Does being in or outside of the EU make
a difference in how illiberal governing parties dealing with the EU challenge Brussels’ legitimacy?

With this broad question in mind, this paper studies how the representatives of illiberal governing
parties in two illiberal regimes (Hungary and Turkey) challenge the EU from within (Hungary) and
without (Turkey). Is there a variation in their contestations against EU legitimacy? Which issues do
they converge or diverge about? What do their similarities and differences imply for the EU’s policies,
external relations as well as European integration? To address these questions, the paper transcends
the EU-centric approaches and brings into the analysis the legitimacy contestations of Hungarian
and Turkish governments against the EU’s management of two political crises of the last decade: the
rule of law crisis with Hungary and the refugee crisis with Turkey. These cases of delegitimation
strategies against the EUs crisis management have been chosen following the approach of Most
Similar Systems Design: they vary on the independent variable (positionality) while they are domes-
tically similar (illiberal, backslider regimes).* This allows us to investigate the role played by position-
ality vis-a-vis the EU (EU member/insider versus EU candidate/outsider) in explaining the variation in
the delegitimation arguments used by Hungarian and Turkish governing actors against the EUs
management of the rule of law and refugee crises, respectively.

Our conceptualization of legitimacy draws from Suchman (1995)’s sociological model of legiti-
macy that is still in use to grasp the multidimensional and complex nature of legitimacy assessments
towards organizations (Lenz, Burilkov, and Viola 2019; Rendtorff 2020). There is a need to transcend
the oversimplified accounts that reduce the EU’s legitimacy problem to a democratic deficit and/or
certain procedural and institutional mechanisms regarding citizen representation, institutional
accessibility and accountability (Crombez 2003; Follesdall and Hix 2006; Majone 1998; Moravcsik
2002). Furthermore, it is necessary to consider the transformations in the EU, especially after the
Eastern enlargement of May 2004. With the EU membership of several former communist countries
with illiberal tendencies, it has become difficult assess the EU’s legitimacy crises by pitting a ‘liberal
EU’ against ‘illiberal outsiders’.

By using Suchman'’s trichotomy of ‘moral, pragmatic and cognitive’ legitimacy, we explore illiberal
contestations of Hungary and Turkey against the EU’s handling of the rule of law crisis and the
refugee crisis, respectively. Relying on the statements of Hungarian and Turkish leaderships, we
study the legitimacy contestations of two illiberal governing parties (Fidesz in Hungary, Justice and
Development Party — AKP, in Turkey) operating in autocratizing regimes in which they shape their
countries’ outlook on the EU. Therefore, bringing in the leading illiberal actors’ perspectives serves
not only to demonstrate diverse assessments of EU’s crisis management but also to illustrate the
governing parties’ policy towards the EU as a whole. The statements revealing the governments’
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discourses on the EU were compiled from media sources as well as the respective websites of the
Hungarian government (Magyarorszdg kormdnya) and the Presidency of the Republic of Turkey
(Tiirkiye Cumhuriyeti Cumhurbaskanligi) and the Turkish Grand National Assembly. Hungarian poli-
tical statements were collected after 2018 following the release of the European Parliament (EP)’s
Sargentini report on the Hungarian rule of law situation. In Turkey, the statements cover the period
since the late 2015, focusing in particular on the period surrounding the 18 March 2016 EU-Turkey
refugee deal.

By analysing the perspectives of an illiberal insider (Hungary) and outsider (Turkey), we argue that
Hungary and Turkey challenge the EU differently, based on their membership status in the Union. An
important innovation of this study is its comparative approach since the tendency to lump illiberal
challengers together prevails over an analytical comparison of their legitimacy contestations.
Therefore, it fills a gap in the literature on regional challenges against the EU, contributing also to
the literature on global contestations against the liberal international order which rather focuses on
the illiberal challenges raised by Russia, China and the United States (under Trump). Additionally, the
application of the trichotomy of EU legitimacy (along with its sub-categories) to the cases is
instrumental for both mapping the different legitimacy contestations in Hungary and Turkey, and
contributing to the broader literature on the EU’s legitimacy.

The paper is structured as follows. It first presents Suchman’s analytical framework underlying the
multidimensional character of legitimacy contestations against the EU. It then maps the Hungarian
and Turkish governments’ legitimacy challenges of the EU’s management of the rule of law and the
refugee crises, respectively. The conclusion discusses the two countries’ delegitimation strategies
against the EU from a comparative standpoint.

llliberal contestations of the EU’s legitimacy

Democratic backsliding in the EU member states and accession countries has heated the debate on
the EU’s normative legitimacy (Kelemen 2017), and motivated studies on the EU’s capacity to address
the rise of illiberalism (Borzel and Schimmelfennig 2017; Closa 2020; Hooghe and Marks 2019; Anadolu
Agency 2019; Sedelmeier 2017). Yet, the specific perspectives and discourses of the EU challengers
remained mostly unexplored or reduced to conflicts involving ‘liberal EU vs. illiberal governments’
(Kelemen 2020; Von Soest and Grauvogel 2017; Séderbaum, Spandler, and Pacciardi 2021).

Distinguishing between illiberal insiders and outsiders who are both exposed to the EU’s core
liberal values due to their positionality (member or candidate), we study the multiplicity of legiti-
macy deficits perceived by the illiberal insiders and outsiders. We employ Suchman’s three-
dimensional model that divides legitimacy into its pragmatic, moral and cognitive aspects (and sub-
dimensions) (see Table 1). Suchman’s model is popular in organizational sociology and business
management but remains neglected in EU studies. The prevailing scholarship on EU legitimacy
prioritizes the European public contestations of the EU’s democratic deficit in terms of representa-
tion, accessibility and accountability (Crombez 2003; Follesdall and Hix 2006; Majone 1998; Moravcsik
2002; Schmidt 2020) - while treating the perspectives of member and candidate states separately in
the context of separate literatures on Europeanization, Euroscepticism and (non-) EU compliance.
Suchman'’s model helps us contribute to the more recent literature that adopts a broader analysis of
EU legitimacy, looking at not only the EU’s acceptability for the European people from a democratic
standpoint but also acceptability in terms of EU policies and ways of managing multiple crises that
have arisen in the past decade for various actors and institutions both in and outside the EU (Lord
et al. 2022).

Pragmatic legitimacy rests on the utilitarian evaluations made by its associates on whether the EU
(i) makes policies that maximize their short-term interests (pragmatic exchange legitimacy); (i) allows
them to influence future EU policies in line with their long-term interests (pragmatic influence
legitimacy); and (iii) consistently implements its policies without discrimination towards its associates
(pragmatic dispositional legitimacy) (Suchman 1995, 578).
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Table 1. Three-dimensional model of EU legitimacy, inspired by Suchman (1995).

Three-dimensional model of Suchman and EU legitimacy

The underlying logic Application for the EU
Pragmatic Interest-based evaluations of the countries Exchange legitimacy: Is the EU holding its promises and
(members or third countries)’ relations with the fulfilling countries’ short-term interests?
organization Influence legitimacy: Will the EU consider or fulfill countries’

long-term interests while taking decisions in the future?

Dispositional legitimacy: Is the EU discriminating between
different countries or is it treating them fairly and equally
(on the basis of its liberal norms and values)?

Moral Appropriateness of the procedures, policies and  Are the EU’s procedures, policies, decision making structures,
structures of the organization morally appropriate, i.e. fair, democratic, transparent, and
inclusive?

Procedural legitimacy: Are the EU’s decision-making and
crisis management procedures morally appropriate?

Consequential legitimacy: Do the EU’s policies towards
crisis management result in humanitarian and/or
democratic consequences in both Europe and elsewhere?

Structural legitimacy: Is the EU’s decision-making structure
in crisis management morally appropriate? For instance,
are the European public and small EU members, or even EU
candidates adequately represented in the EU’s decisions?

Cognitive  The organization’s congruence with global norms Is the EU compatible with global standards and norms (e.g.
and referents (which are prone to change) Westphalian notion of sovereignty, post-World War Il

liberal international d order or its recent erosion,
international refugee law etc.)?

Moral legitimacy consists of the ‘appropriateness’ of its procedures, structures, and policy out-
comes (Suchman 1995, 579-81). This involves the EU’s ability (i) to use political conditionality to
produce morally acceptable outcomes (consequential legitimacy); (ii) to employ liberal democratic
and modern procedures in its relations with members, candidates and third-party states (procedural
legitimacy); and (iii) to allow the participation of appropriate EU institutions that observe liberal
norms into EU decision-making (structural legitimacy).

Even if its pragmatic and moral legitimacy declines — due to changing global system or the
organization itself — an organization can still survive due to its cognitive legitimacy (Suchman 1995).
This means that it is perceived as congruent with prevailing theoretical and organizational referents
in the global system (Suchman 1995, 582). Hence, the EU emulates the globally popular cognitive
referents promoted by United Nations (UN) agencies, other international organizations, and epis-
temic communities (Meyer 2001). When novel theories, concepts and organizational exemplars
become prevalent, organizations struggle to maintain their cognitive legitimacy by adjusting their
normes, vision, and modus operandi accordingly (Lenz, Burilkov, and Viola 2019). The EU is affected by
both the rising contestations against the post-WWI! liberal world order and the internal structural
changes associated with post-Lisbon supranationalisation (which is accelerated by the Eurozone
crisis and Brexit) (Borzel and Ziirn 2021; Hooghe and Marks 2019). Such developments incite more
Euroscepticism and legitimacy contestations against the raison d’étre and cognitive legitimacy of the
EU polity in general. This led the EU to deemphasize its ambition for democracy promotion in its
2016 Global Strategy. Instead, the EU announced its intention to focus more on protecting democ-
racy at home and developing a more pragmatic approach towards illiberal governments in and
outside Europe.

Consequently, this paper offers a comparative analysis of the illiberal contestations against the EU
legitimacy that are evolving rather than being predetermined and fixed. The following two parts
provide the cases of the Hungary-led rule of law crisis and the refugee crisis involving Turkey as a key
actor. They illustrate how the illiberal insiders and outsiders challenge the EU’s legitimacy in crisis
management.



JOURNAL OF CONTEMPORARY EUROPEAN STUDIES . 5

Hungarian contestations of EU legitimacy: the rule of law crisis

Democracy and the rule of law have been undermined in Hungary since the centre-right Alliance of
Young Democrats (Fidesz) government came to power in 2010. Backed by an election victory that
gave it a two-thirds constitutional majority in the Hungarian parliament, the Fidesz government
passed a new constitution in 2011 and quickly adopted around 800 bills eroding liberal democratic
values and rule of law institutions in Hungary (Kochenov and Bard 2018). Yet, the fragmentation of
European institutions and party politics within the EP have made it difficult to address the erosion of
the rule of law in Hungary, much less enforce the so-called ‘nuclear option’ stated in Article 7 TEU
(Closa 2020; Kelemen 2020). The EP’s initiatives in 2018 to start Article 7 disciplinary procedures
against Hungary were met with reactions by the Orban government and triggered legitimacy
contestations against the EU (Soyaltin Colella 2022).

Defending his government’s rule of law reforms against old communist structures allegedly standing in
the way of post-1989 promised democratization (Jenne and Mudde 2013), Orban criticized Brussels for
discriminating against Hungary and seeking to apply sanctions in an unfair and politicised manner.> As
such, he attacked the EU on the basis of its pragmatic dispositional legitimacy. Specifically, Orban claimed
that Romania’s Ponta government was protected by the EP’s socialist and leftist party groups despite its
controversial steps challenging the rule of law in 2012 (Zalan 2016).

Orban’s accusations against the EU’s pragmatic legitimacy mobilised political support from the
European People’s Party (EPP) and Germany (Dempsey 2020). For instance, the Vice-Chairman of the
EPP, Manfred Weber, supported Orban in his criticism against European socialists for imposing
double standards on Hungary. When the report (submitted by Rapporteur MEP Rui Tavares) denoun-
cing Fidesz for violating fundamental European values was voted in the EP, Weber blamed the EP for
being ‘biased and politically motivated’ in condemning EPP-led governments (EPP 2013). While
Orban directly attacked the EU’s pragmatic dispositional legitimacy by highlighting the dominance of
the big EU member states over smaller ones (Halmai 2018, 2), it was ironically benefiting from the
support of a large group of centre right EPP parties mostly dominated by big states like Germany,
which in turn shielded Hungary from Brussels’ criticism. Yet, in March 2021, the EPP approved a rule
change that paved the way for Fidesz to be suspended from its ranks. In response, Orban announced
that Fidesz would immediately leave the EPP. In his speech, he accused the EPP by saying: ‘the EPP is
in power games within the bubble of bureaucrats in Brussels. This is unacceptable’.®

As far as the exchange and influence aspects of pragmatic legitimacy are concerned, the
Hungarian government has remained reticent about contesting them during the rule of law crisis.
This is because, as an EU member state, Hungary can directly affect the EU’s decision-making process
and project its long-term interests to EU institutions. It sits around the bargaining table together with
the other member states and EU officials. In 2019, Hungary received €5.1 billion from the EU budget
which made the country second highest net recipient of EU funds. Together with Poland, and
Hungary is also expected to remain in the top group of net recipients in the budget period 2021-
27 (Deutsche Welle 2020). Therefore, the Hungarian government does not feel the need to question
the EU’s pragmatic exchange legitimacy since it already secures its short-term interests by collecting
the material benefits of membership.

Recently, Orbén showed the extent of his power in influencing the EU’s short-term and long-term
policies. When EU leaders agreed on a regime of rule of law conditionality linking member states’ budget
shares to their respect of the rule of law, he revealed that he would veto any arrangement blocking the
transfer of urgently needed Covid-19 recovery funds to his country. Indeed, in November 2020, Hungary
and Poland vetoed the EU’s Multiannual Financial Framework (MFF) 2021-2027 and the recovery funds. In
December 2020, both countries agreed to a compromise negotiated by Germany and lifted their veto over
the budget in exchange for a delay in EU sanctions that could end their access to EU funds (Bayer 2020a).
Since the Orban government secured an outcome favorable to its interests (at least until so far), it once
again shied away from contesting the EU’s pragmatic exchange and influence legitimacy. Yet, very
recently in February 2022, the European Court has ruled that the EU’s rule of conditionality is legal, and
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Hungary will bear the costs of non-compliance (Hungary Today 2022). The rising pressure may push the
Orbéan government to criticize the EU even further and play the blame game to mobilize domestic political
support.

In contrast to its relatively low criticism of EU pragmatic legitimacy, the Orban government amply
challenged the EU’s moral legitimacy. This was particularly evident in the Hungarian Minister of Justice’s
statements about Article 7, which reflected attacks against the EU’s moral procedural legitimacy. Minister
Varga slammed Article 7 hearing against Hungary in the EU’s General Affairs Council, and mentioned that
certain forces in the EU are looking to punish the countries that say no to the European mainstream
position.” Orban also framed the Article 7 procedure as an unlawful reaction against Central Europe’s
recently increased weight in the bloc and added that Central Europe wants ‘a say in EU decisions
according to how much they contribute to the economic growth of Europe’?

While trying to delegitimise the Article 7 procedure, Orban attacked the EU’s moral structural
legitimacy. He accused the EU of reinforcing the dominance of technocratic EU institutions over
elected national governments. He has often claimed that he serves the ‘will of the real people’
against the dominance of ‘self-interested’ Eurocrats in the decision-making structure (Foy 2018;
Kreké and Enyedi 2018). Addressing a conference marking the Hungarian Independence Day, he
described the EP as a ‘dead end’ that ‘exclusively represents its own ideological and institutional
interests over the national interests and traditional values’ and accused Brussels for ‘building
a European superstate instead of a Europe of nations’. ‘This is why the phrase “an ever closer
union” should be removed from the Treaties of the EU at the first available opportunity’, he added.’

As such, Orban’s messages remained focused on national sovereignty and the norm of non-
interference, two norms he argued are not respected by the EU: ‘We are not willing to do what
Brussels dictates, if it is not good for Hungarians. We must not be frightened of Brussels bureaucrats
in their offices ... who in sly ways want to force on us what they conceived above our heads in
Brussels’.'® Hence, Orban’s rhetoric was also directed at securing the ‘true Hungarian way’ of
governing, thus clearly aiming for domestic political consumption. Consequently, it not only sought
to weaken the EUs moral structural legitimacy in the eyes of the Hungarian public and Eurosceptic
forces in the Union, but it also promised to expand Orban’s popularity among his nationalist (and/or
patriotic) voters and the illiberal bloc within the EU (S6derbaum, Spandler, and Pacciardi 2021).

Hungarian contestation regarding the EU’s moral consequential legitimacy revealed itself in the
current debate on the rule of law conditionality. The Hungarian Minister of Justice Varga blamed the
EP for being ‘part of the problem, not the solution’ as it aims to link EU budget and the recovery fund
over the rule of law clause stating that these are analytically separate issues. " She underlined that
the rule of law does not have a generally accepted definition; neither do the EU treaties provide
a sufficient legal basis to hold member states accountable’.'? Her government, therefore, accuses the
EU of imposing a subjective and parochial understanding of the rule of law on nation states.

Finally, Orban attacked the EU’s cognitive legitimacy by emphasising the EU’s incongruence with
the global norm of national sovereignty. When the EP decided to initiate the Article 7 procedure
against Hungary, Orban used the word ‘Euro-colonialism’ to criticize the EUs intervention in
Hungarian domestic politics. He claimed that the EU violated the non-interference and sovereign
equality principles enshrined in the UN Charter. At the ruling Fidesz partys 29th congress, Orban said
‘We must not passively accept every plan of Brussels’ and added that ‘we want to keep our
sovereignty’'® In this context, he challenges the EUs cognitive legitimacy that emphasises the
Community method and supranational decision-making. Regarding the future of the EU, he repeats

that Hungary is saying no to the ‘United States of Europe’."*

Turkish contestations of EU legitimacy: the Syrian refugee crisis

The EU's ‘refugee crisis’ became a negotiation item for the EU and Turkey when EU leaders reached out to
Turkey in late 2015 for containing the refugee flows. This ‘externalization phase’ of the EU’s migration
management to Turkey (MUftiler-Bag, 2022) resulted in the EU-Turkey Statements of 29 November 2015
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and 18 March 2016. These statements — in particular, the March 2016 ‘refugee deal’ - secured Ankara’s
agreement for hosting the refugees in exchange for: (a) a 6-billion-euro aid package (granted under the
Facility for Refugees); (b) ‘re-energized’ EU-Turkey accession talks; (c) the (conditional) prospect of visa
liberalization for Turkish citizens in the Schengen area; (d) closer EU-Turkey dialogue and cooperation in
various issue-areas including the upgrading of the 1995 EU-Turkey Customs Union (CU) agreement; and
(e) "1:1 scheme’ foreseeing the resettlement of one Syrian refugee from Turkey in Europe for every irregular
migrant that Turkey would receive from the Greek islands.

From the outset of Brussels-Ankara negotiations for the refugee deal, the EU’s pragmatic legitimacy
was challenged by Turkish governmental actors who criticized the EU's intransigence in delivering the
incentives promised by the two EU-Turkey Statements, which corresponds to a contestation of the EU’s
pragmatic exchange legitimacy. Examples of such criticism are illustrated, among others, by Erdogan’s
statements. His criticisms aimed at exposing the EU’s failure to support Turkey's efforts of hosting the
refugees and to deliver the Union’s promised aid package of 3 billion euros which was slow in coming (AFP
2016). Relatedly, Ankara complained that out of the EU-promised 6-billion-euro package, only 3.2 billion
has been paid out, and Turkey has consequently spent 40 billion dollars to cope with its refugee burden
(Guarascio and Gumriikgi 2020). In a July 2020 meeting with EU High Representative for Foreign Affairs
and Security Policy, Joseph Borrell, Turkish Foreign Minister Mevliit Cavusoglu further argued that ‘the EU
needs to fulfil its promises’ regarding the updating of the CU agreement and visa liberalization (EU
Delegation to Turkey 2020).

Turkey's criticisms were not necessarily addressed by the EU; hence, Ankara further denounced the EUs
differential treatment of Greece regarding the refugee issue. As a Turkish presidential spokesman argued:
‘It is a double standard that the EU can mobilize hundreds of millions of euros for Greece (to cope with
migrants) within days but uses bureaucracy as an excuse when it comes to Turkey’ (Guarascio and
GUmriiketi 2020). This favorable EU attitude towards Greece as a frontline member state was compounded
by Brussels’ overall ‘softness’ vis-a-vis the Greek government in the face of Greek security forces’ reported
human rights violations against the refugees stranded along the Turkish-Greek border (following Turkey’s
February 2020 decision to suspend the refugee deal, citing EU inaction regarding its execution). Instead of
condemning these violations alongside organizations such as the Human Rights Watch, the EU expressed
solidarity with Greece while criticizing Turkey for suspending the deal (Council of the EU 2020). Hence,
from Ankara’s standpoint, the EU’s pragmatic legitimacy, including exchange, influence, and dispositional
legitimacy, was fully problematic.

The EU’s moral consequential legitimacy within the context of the refugee deal was another
dimension that was challenged by Turkish actors. When negotiations on Chapter 17 were launched -
as promised by the deal - in December 2015, observers raised moral criticisms about the EU’s newly
emerging ‘transactional/strategic’ policy vis-a-vis Turkey that sidelined political conditionality (Okyay
and Zaragoza-Cristiani 2016, 64; Pacaci Elitok 2015). However, these anti-democratic implications of
the EU’s refugee management were not made an issue by the Turkish government. Criticism directed
at the potential consequences of the EU-Turkey refugee deal for Turkish democracy lacked in Ankara
since doing so would contradict the ruling AKP’s own preference for a value-free, transactional
relationship with the EU, which was eventually enabled by EU-Turkey refugee cooperation
(Saatcioglu 2020). Instead, the Erdogan administration’s moral criticisms of the EU highlighted the
consequences of the EU’s externalization policy for Brussels’ upholding of its own human rights
standards rather than Turkish democracy itself. As the Turkish government welcomed the incentives
offered by the refugee deal, it simultaneously criticised the moral implications of the EU’s refugee
policy. In February 2015, Erdogan accused the EU of turning its back on the refugees, thereby seeking
to gain moral superiority vis-a-vis the Union:

We are a nation that has the consciousness of ensar [helper, in Islamic jargon]. We see all our siblings coming to
our country as muhacir [refugee in Islamic jargon] and convivially welcome them. ... Today there are around
two million siblings within our borders who fled from ... Syria and Irag. ... Two million here, 130,000 in the whole
of Europe. Where is [the EU's commitment] to human rights, the Universal Declaration of Human Rights? ... What
happened to the European Union acquis? (Erdogan quoted in International Crisis Group 2016, 11).
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At the same time, many AKP parliamentarians vividly criticized European mistreatment of Muslim
refugees:

Last year there were 800 attacks on refugee centres in Germany, they forced refugees to wear red wristbands in
Wales, Norway is placing them on poles, Denmark is confiscating the jewelleries of asylum seekers, even the
Belgian Ministry of Migration told his Greek colleague to ‘throw them into the sea’ ... Today, indeed, Europe is
behind even medieval Europe in terms of conscience, rule of law, and human rights (minutes of Turkish
parliamentary debates, 28 February 2016; quoted in Apaydin and Mdftller-Bag 2020, 24).

Furthermore, Turkish arguments focused on exposing the ‘unethical’ procedures that the EU
adopted in sharing the refugee burden with Turkey, targeting the EU’s moral procedural legitimacy.
In March 2020, Erdogan criticized the EU for ignoring Turkey’s expectations on responsibility sharing
even as Ankara struggled to contain a new mass influx from Syria following the Syrian regime’s Idlib
offensive. His criticism followed his earlier remarks at the December 2019 at the Global Refugee
Forum, which highlighted that the wealthier nations set caps on the number of refugees they accept
while Turkey alone hosts 3.7 million Syrians. Erdogan additionally complained about the procedures
via which the EU funding for refugees was delivered to Turkey: ‘With this [EU] funding, the institu-
tions in Turkey were supposed to be supported. However, so far, we have only received from the EU
2 billion Euros, which were directly allocated to NGOs'."® The Turkish President’s criticisms on the
EU’s project-based fund allocation procedure culminated in his verbal rejection of an additional EU
aid of one billion euros in March 2020: ‘They [the EU] tell us, “We will send you a billion euros”. Who
are you trying to fool? ... We don’t want this money’ (TRT World 2020).

Moral structural legitimacy was probably the least questioned aspect of the EU’s moral legitimacy
in Turkey. This is because Turkish policy-makers were directly involved in the negotiations for the
refugee deal and were able to use their bargaining leverage to extract concessions from Brussels
(Greenbhill 2016). Recognising Turkey's importance as a key ‘strategic partner’ in migration coopera-
tion, EU leaders multiplied the channels of dialogue with Ankara, reversing as such the pre-refugee
crisis period’s relative reluctance against EU-Turkey exchange and collaboration. Consequently,
‘structured and more frequent high-level dialogue’ (European Council 2015) including regular EU-
Turkey summits (to be held twice a year) was acted upon.

In contrast, moral consequential EU legitimacy was a recurrent theme throughout the refugee crisis
since Turkish policymakers regularly highlighted the gap between the EU’s international commitments to
refugee law and actual practice. For example, when the three-year-old Syrian refugee, Alan Kurdi,
drowned in the Mediterranean following a boat accident, Erdogan argued: ‘European countries, which
turned the Mediterranean Sea ... into a migrant cemetery are party to the crime that takes place when
each refugee loses their life ... European countries which set the criteria for basic human rights and
freedoms are now turning their backs to these principles’ (The New Arab 2015).

Relatedly, Turkish policy-makers denounced the EU’s incongruence with the global cognitive
standards on refugee rights (represented by the UN) and challenged the EU’s cognitive legitimacy. As
the Turkish Foreign Minister stated in an article authored for the Financial Times: ‘What followed is
a disgrace to the EU and a stain on human conscience. The EU ... did little more than watch on as
Greek forces sprayed tear gas and fired on people at their border. Greece also illegally suspended
refugee applications. The UN was critical, the EU not. People died, scores were wounded, and
European prestige was damaged globally’ (Cavusoglu 2020).

Reacting to the push-backs of asylum-seekers by Greece in February 2021, the Turkish Foreign
Ministry additionally issued a statement condemning Greece’s and the EU’s disregard for international
refugee law (Republic of Turkey Ministry of Foreign Affairs 2021). Similarly, according to the Turkish
Minister of the Interior Sileyman Soylu, the EU is stuck in an outmoded policy on migration still
reflecting the 1980s’ cold war mentality and should therefore update its view on migration in the new
world order (Anadolu Agency 2019). In other words, how the EU defines and manages the Syrian refugee
crisis does not resonate well with the globally endorsed approach to the issue in the current context.



JOURNAL OF CONTEMPORARY EUROPEAN STUDIES . 9

Comparative analysis and concluding observations

Our comparative analysis reveals two arguments. First, Hungarian and Turkish actors raise divergent
legitimacy contestations against the EU’s crisis management in the select cases. Second, their positionality
towards the EU is a significant factor behind this divergence. While both countries generally seek to
delegitimise the EU, their points of contention differ based on being in or outside the EU. As an outsider,
Turkey focuses more on pragmatic EU legitimacy (i.e. being able to collect benefits from the EU and
receive fair EU treatment) along with moral consequential and procedural EU legitimacy. In contrast, the
Hungarian government contests the EU’s moral structural legitimacy (i.e. the EU’s supranationalism) and
seems to care less about other matters given its interest in maximizing national sovereignty while
remaining an EU member state. Hence, illiberal challengers may have different calculations in contesting
the EU's legitimacy and can even extract material, electoral as well as normative benefits from under-
scoring or dismissing given aspects of the EU’s perceived legitimacy problems.

Challengers selectively attack different components of moral and pragmatic legitimacy of the EU’s
crisis management. Yet, when it comes to the EU’s cognitive legitimacy, both countries criticize the
EU’s misfit with what they perceive as global standards. While the Orban government labels the EU’s
supranational rule of law policy as legally conflicting with the global norm of national sovereignty,
Erdogan administration finds the EU’s migration policy as outmoded compared to the emerging
global standards. They both claim that the EU as a political organization needs to adjust to global
standards and norms.

The paper’s findings raise several implications for the EU’s governance system, policies, external
relations as well as the future of European integration. First, is it surprising that pragmatic EU
legitimacy is contested more by Turkey than Hungary? The answer to this question is negative as
it is consistent with the findings of the research on challenges against the liberal international order
and regional orders like the EU. Illiberal outsiders (Russia, China) and regional challengers like Turkey
are either ‘denied the benefits of integration or perceiving themselves as not fully benefiting’ (Lake,
Martin, and Risse 2021, 242). Consequently, they seek to delegitimise liberal orders. In contrast,
insider illiberal governing parties benefit from EU membership for both material gains and bolstering
their political regimes. They use EU funding for economic growth and for distributing economic
advantages to government supporters (co-optation); the single market (in particular, free movement
of people including domestic opponents) for weakening domestic opposition at home and increas-
ing remittances (Kelemen 2020); and the EU’s supranational policies for legitimating their ethnopo-
pulistideology (Vachudova 2020). They also support European integration and EU policies at large as
long as these do not encroach on their ability to maintain their backsliding projects (Winzen 2022).
Hence, illiberal insiders generally benefit from the EU more than illiberal outsiders.

Yet, this also exposes a fundamental flaw in EU governance: The EU falls short of enforcing the
rule of law on its backsliding member states like Hungary, which in turn translates into these regimes’
satisfaction with the EU from a pragmatic standpoint. Sanctions on the rule of law at the EU’s
disposal face severe limitations: the requirement of unanimity for triggering the Article 7 procedure
and the narrow scope underlying the mechanism of rule of law conditionality linking backsliding
member states’ handling of the judiciary to the implementation of the EU budget. As long as this
democratic governance problem is unresolved, the discrepancy between pragmatic EU legitimacy as
perceived by EU members and non-members is likely to remain.

Second, the fact that most of the moral structural legitimacy contestations are raised by Hungary is also
not surprising. After all, it is no secret that illiberal populists within the EU consistently take issue with EU
supranationalism. They do so by instrumentalizing the norm of sovereignty and non-interference in order
to prevent the EU’s monitoring (and sanctioning) of their backsliding agendas and illiberal regimes.
However, we would expect Turkey to also contest the EU - albeit still less than Hungary which, as an EU
member, is bound by the entire acquis — on the basis of structural legitimacy. As a formal EU candidate
state, Turkey is supposed to undergo rigorous EU conditionality and consistent EU supervision of how well
it meets the EU
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s acquis, which in turn would generate relations that would be conditional on its liberal reforms
required for membership. However, this is not the case in EU-Turkey relations as Turkey has largely
evolved into a strategic EU partner with significant leeway in domestic affairs given its cooperation with
the EU in key issue-areas such as migration, thereby escaping EU conditionality. As far as the EU’s external
relations are concerned, this finding suggests that with its ‘strategic’ actions prioritizing the externalization
of migration management to partner countries like Turkey over liberal norms, the EU in fact gives them
asymmetric leverage over Brussels. Consequently, these partner regimes do not feel the need to contest
the EU’s moral structural legitimacy even as outsiders lacking direct decision-making power within the
organization.

Third, the illiberal challenges expose and instrumentalize the EU's insufficiencies in implementing its
policies. This is especially evident in the contestations raised by Turkey which has served as a buffer state
for migration in the context of the Syrian refugee crisis. The AKP government has often boasted about this
position so as to highlight the EU’s inability and unwillingness to implement a common asylum and
migration policy. It has also emphasized the EU’s lack of commitment to the principles of solidarity and fair
sharing of responsibility that are enshrined both in the EU Treaty and international refugee law. The fact
that these challenges were raised by a non-member, illiberal state — and one that has had the most difficult
relations with the bloc as a non-compliant, politically contested candidate state — is doubly significant and
may serve to discredit the European integration project in the EU’s neighborhood.

Accordingly, this study points to the limitations of a purely pragmatic and strategic EU approach to
member and candidate countries that contest the legitimacy of not only the EU’s policies but also its
institutional and structural underpinnings from both interest- and value-driven perspectives. It would be
a mistake for the EU to approach these contestations as reflecting merely ephemeral, profit-driven, and
issue-based concerns. Both the Hungarian and Turkish cases demonstrate the pressing need for an
effective EU approach to the illiberal challengers seeking not only concessions and benefits from the
EU but also higher international status and populist regime survival along with domestic political
popularity. The failure of the EU’s sanctioning mechanisms against Hungary and Turkey reflect the need
for a ‘value differentiated integration’ (Bellamy and Kréger 2021). For the EU, this implies more concern
about normative and cognitive legitimacy than pragmatic legitimacy. The EU faces the dilemma of
boosting its liberal identity and strictly implementing its sanctioning mechanisms against backsliders or
redefining its role and principles in a post-Western world where liberal scripts are increasingly contested
by alternative visions. The EU’s ‘principled pragmatism’ is a way of reconciling these two tendencies in
order to increase its resilience in the face of contestations from inside and outside. While the EU aims to
combine both principles and pragmatism, it may be useful to better grasp the differences between insider
and outsider challengers so as to decide the extent to which principles and pragmatism should be
emphasized in each case.

Notes

1. An earlier version of this paper was presented at the European Union Studies Association (EUSA)’s 17" Biennial
Conference on May 19-21, 2022. We are grateful to our panel discussant Antoaneta Dimitrova and the
participants to the EUSA Conference as well as the two anonymous reviewers for their helpful comments and
feedback.

2. Although we do not dispute the relevance of the term ‘illiberal democracy’ (i.e. electoral or majoritarian
democracy as opposed to pluralist/substantive democracy), we use the term ‘illiberal (backslider) regimes’ for
Turkey and Hungary as their political leaders refuse to abide by the rules of the democratic game, question their
political opponents’ legitimacy to participate in the political process, accept or even support violence, and
endorse restrictions on civil liberties.

3. Full text of Viktor Orban’s speech at Baile Tusnad (Tusn.dfiirdd) of 26 July 2014, Budapest Beacon, 29 July 2014,
available at: http://budapestbeacon.com/publicpolicy/full-text-of-viktor-Orbénsspeech-at-baile-tusnad-
tusnadfurdo-of-26-july-2014/.

4. In this paper, we do not get into an investigation of the two countries’ domestic political similarities in terms of
backsliding and illiberalism. There is already ample evidence and consensus in the literature to suggest that they
both qualify as illiberal, backslider regimes. Instead, we take this domestic characteristic as given and try to
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demonstrate the role played by the factor that most definitely varies between the two cases: Positionality
towards the EU.

5. Address by Prime Minister Viktor Orban in the debate on the so-called ‘Sargentini Report™. 11 September 2018.,
English version of Magyarorszag kormanya, available at: https://www.kormany.hu/en/the-prime-minister/the-prime
-minister-s-speeches/addressby-prime-minister-viktor-Orban-in-the-debate-on-the-so-called-sargentini-report

6. Speech of Prime Minister Viktor Orban Samizdat No. 6, 4 March 2021, English version of Magyarorszag kormanya,
available at: https://abouthungary.hu/speeches-and-remarks/samizdat-no-6

7. Justice Minister slams Article 7 hearing against Hungary, 11 December 2019, English version of Magyarorszag
kormdnya, available at:https://abouthungary.hu/news-in-brief/justice-minister-slams-article-7-hearing-against-
hungary

8. PM Orban assures Poland of Hungary's support over EU’s ‘unlawful’ Article 7 procedure, 4 January 2018, English
version of Magyarorszag kormanya, available at:https://abouthungary.hu/prime-minister/pm-orban-assures-
poland-of-hungarys-support-over-eus-unlawful-article-7-procedure

9. Instead of a Europe of nations, a European superstate is being built in Brussels, 19 June 2021, Cabinet Office of
the Prime Minister, available at: https://www.miniszterelnok.hu/instead-of-a-europe-of-nations-a-european-
superstate-is-being-built-in-brussels/

10. PM Orban: ‘'We won't do what Brussels dictates, if it's not good for Hungarians, 24 March 2019, English version of
Magyarorszdg korménya, available at: https://abouthungary.hu/blog/pm-orban-we-wont-do-what-brussels-
dictates-if-its-not-good-for-hungarians

11. Justice Minister: EU’s rule of law proposal is ‘legal nonsense’ 10 December 2020, English version of Magyarorszag
kormdnya, available at: https://abouthungary.hu/news-in-brief/justice-minister-eus-rule-of-law-proposal-is-legal
-nonsense.

12. Justice Minister signs legal cooperation with Poland, 21 July 2020, English version of Magyarorszag kormanya,
available at: https://abouthungary.hu/news-in-brief/justice-minister-signs-legal-cooperation-with-poland.

13. ‘Orbén at Fidesz Congress: ‘We will go through the thickest wall and win again’ 15 November 2021, English
version of Magyarorszag kormanya, available at: https://hungarytoday.hu/orban-fidesz-congress-speech-2022-
elections-promises/

14. Ibid.

15. ‘Statement made by President of the Republic of Turkey H.E. Recep Tayyip Erdogan at the Opening Session of
the Global Refugee Forum 17 December 2019’, available at: https://www.unhcr.org/events/conferences/
5dfce7bc4/statement-from-turkey.html.
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