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Z0OM PLATFORMU UZERINDEN Q zoom

15 Nisan 2021 (Persembe)
1. Gin

AGILIS KONUSMALARI: (09:30-10:00)
Ayni Teminatlar 1. Oturumu (10:00)

Oturum Baskani: Prof. Dr. Murat Atali, |stanbul Universitesi Hukuk Fakultesi, Medeni Usul ve
lcra Iflas Hukuku Anabilim Dali

1. Ayni Teminat Hukukunda Islevsiz Hukumlerin Degerlendiriimesi

Dog. Dr. Ekrem Kurt, MEF Universitesi Hukuk Fakultesi Medeni Hukuk Anabilim Dali

2. Esya Uzerindeki Mulkiyet Hakkinin Devrinden Teminat Olarak Faydalaniimasi: Mulkiyeti Sakl
Tutma Anlagmasi ve Teminat Amagl Inangli Miilkiyet Devri

Dog. Dr. Kadir Berk Kapanci, MEF Universitesi Hukuk Fakdiltesi Medeni Hukuk Anabilim Dall
Dog. Dr. Basak Basoglu Kapanci, Piri Reis Universitesi Hukuk Fakiltesi Medeni Hukuk
Anabilim Dalt

3. Teminat Irtifaki

Dr. Ogr. Uyesi Meliha Sermin Paksoy, Altinbas Universitesi Hukuk Fakultesi Medeni Hukuk
Anabilim Dali

11:00-11:15 Soru Cevap

Ayni Teminatlar 2. Oturumu (11:30)

Oturum Bagkani: Prof. Dr. Sahin Akinci, Istanbul Ticaret Universitesi Hukuk Fakultesi Medeni
Hukuk Anabilim Dall

1. Kat Mulkiyetinde Ortak Gider Borglarinin Teminati Olarak Kanuni Ipotek Hakki

Dr. Ogr. Uyesi Aysen Cilenti Konuralp, istanbul Aydin Universitesi Hukuk Fakiiltesi Medeni
Hukuk Anabilim Dali

2. Miras¢inin Paylagsmadan Dogan Alacagina Teminat Olarak Kanuni Ipotek Hakki

Ars. Gor. Dr. Ozge Arpaci, Ankara Haci Bayram Veli Universitesi Hukuk Fakultesi Medeni Hukuk
Anabilim Dali

3. Avukatin Hapis Hakki

Ars. Gor. Dr. Caner Tasatan, Istanbul Medeniyet Universitesi Hukuk Fakultesi Medeni Hukuk
Anabilim Dali

12:30-12:45 Soru Cevap
12:45-13:45 Ogle Arast

icra ve iflas Hukuku Bakimindan Ayni Teminatlar Oturumu (13.45)

Oturum Baskani: Prof. Dr. Oguz Atalay, istanbul Aydin Universitesi Hukuk Fakultesi Medeni
Usul ve Icra Iflas Hukuku Anabilim Dali

1. Yargitay Kararlari Isiginda Tasinmaz Rehninin Paraya Cevrilmesi Yoluyla Takipte Guncel
Gelismeler

Dr. Sezin Aktepe Artik, InShield International Consultancy, Dubai

2.Senede Baglanmamis Alacak Rehni Kapsaminda Rehinli Alacaklinin Paraya Cevirme
Bakimindan Olanaklari

Ars. Gor. Dr. Baris Demirsatan, Istanbul Universitesi Hukuk Fakuiltesi Medeni Hukuk Anabilim Dali
3.1IK m. 45'¢ Dayanan Once Rehne Bagvuru Kuralinin Adi ve Miiteselsil Kefalette Kefil
Tarafindan lleri Stralebilirligi

Dr. Ogr. Uyesl Ciineyt Pekmez, Istanbul Universitesi Hukuk Fakultesi Medeni Hukuk Anabilim Dali
4.Garame Ipotegi

Av. ibrahim Tamer, Ziraat Bankasi-Takipler Birim Bagkani

15:05-15:20 Soru Cevap
15:20-15:30  Ara

Borglar Hukukunda $ahsi Tel Oturumu (15.30)

Oturum Bagkant: Prof. Dr. Haluk Burcuoglu, Istanbul Aydin Universitesi Hukuk Fakultesi
Medeni Hukuk Anabilim Dali

1. Roma Hukukunda Kefalet S6zlesmesinin Tarihsel Geligimi

Dr. Ogr. Uyesi Bengi Sermet Sayin Korkmaz, Ankara Haci Bayram Veli Universitesi Hukuk
Fakdltesi Roma Hukuku Anabilim Dali

2. Banka Kredi Sézlesmelerinin Genel Islem Sartlari Baglaminda Degerlendirilmesi

Prof. Dr. Sahin Akinc, Istanbul Ticaret Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim
Dal Ogretim Uyesi

3.Kefalet ve Garanti Ayrminda Sézlesme Klozlarindan Cikarilan Yorum Kurallari

Ars. Gor. Dr. F. Ceren Sadioglu, Ankara Haci Bayram Veli Universitesi Hukuk Fakultesi, Medent
Hukuk Anabilim Dali

4. Turk Borglar Kanunu'na Gore Kefilin Asil Borg lliskisinden Dogan Savunma Imkanlari

Ars. Gér. Dr. Giinhan Géniil Kosar, Hacettepe Universitesi Hukuk Fakiiltesi Medeni Hukuk
Anabilim Dall

16:50-17:10 Soru Cevap
17:10 Kapanig
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16 Nisan 2021 (Cuma)
2. Gin

Borglar Hukukunda $ahsi Teminatlar 2. umu (10:00)

Oturum Baskani: Prof. Dr. Ismail Kayar, istanbul Aydin Universitesi Hukuk Fakultesi Ticaret
Hukuku Anabilim Dali

1. Teminat Sozlesmelerinde Diger Esin Rizasi

Ars. Gor. Dr. Aybike Tung, Ankara Haci Bayram Veli Universitesi Hukuk Fakultesi Medeni
Hukuk Anabilim dali

2.TBK m. 584'te Yer Alan Esin Rizasi Kosulunun Avalde Uygulanip Uygulanmayacagi
Tartismasi: 2018 tarihli Yargitay Igtihadi Birlestirme Karar’'nin TBK m. 603'Gn Amac! ile
Bagdasmamasi hakkinda Bazi Degerlendirmeler

Dr. Ogr. Uyesi Nilgiin Basalp Yildirm, istanbul Bilgi Universitesi Hukuku Fakiiltesi Medeni
Hukuk Anabilim Dali

3. Konut ve Catili Isyeri Sozlesmeleri Bakimindan Depozitolarin Hukuki Niteligi Hakkinda bir
Inceleme

Ars. Gér. Dr. Gizem Alper, Bilkent Universitesi Hukuk Fakultesi, Medeni Hukuk Anabilim Dali

11:00-11:15 Soru Cevap
11:15-11:30  Ara

Teminat Mektuplan Oturumu (11.30)

Oturum Bagkani: Prof. Dr. Vahit Dogan, Istanbul Aydin Universitesi Milletlerarasi Ozel Hukuk
Anabilim Dali

1. Teminat Mektuplarinin ladesi

Prof. Dr. ismail Kayar, Istanbul Aydin Universitesi Hukuk Fakultesi Ticaret Hukuku Anabilim Dali
2. Banka Teminat Mektuplarindan Dogan Alacagin Haczi

Ars. Gor. Dr. Vildan Peksoz, Istanbul Universitesi Hukuk Fakultesi Medeni Usul ve Icra Iflas
Hukuku Ana Bilim Dali

3. Konkordatonun Banka Teminat Mektuplarina Etkisi

Ars. Gor. Dr. Emel Seyda Elgiin Togrul, Hacettepe Universitesi Hukuk Fakiltesi Medeni Usal
ve Icra Iflas Hukuku Anabilim Dali

12:30-12:45 Soru Cevap
12:45-14:00-0gle arasi

Tiiketit

Hukukunda $ahsi Teminatlar Oturumu (1

)

Oturum Baskani: Prof. Dr. Ufuk Aydin, istanbul Aydin Universitesi Hukuk Fakultesi Is ve Sosyal
Guvenlik Hukuku Anabilim Dali

1. Tuketici Kredilerinde, Konut Kredilerinde ve Kredi Kartlarinda Verilen Kisisel Teminatlar
Prof. Dr. Ebru Ceylan, Istanbul Aydin Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali
2. Tuketici Islemlerinde Sahsi Teminatlara lliskin Dizenlemelerin Degerlendirilmesi

Dr. Ogr. Uyesi Gokge Kurtulan Giiner, istanbul Bilgi Universitesi Hukuk Fakultesi Medeni
Hukuk Anabilim Dali

3. 6502 Saym Tuketicinin Korunmasi Hakkinda Kanun Duizenlemelerinin Avale Etkisi

Dr. Ogr. Uyesi Ebru Tiizemen Atik, Selcuk Universitesi Hukuk Fakltesi Ticaret Hukuku
Anabilim Dal

4. Ozellikle Tuketici Kredilerinde Tuketici Lehine Guvence Veren Avalistin Sorumlulugu

Ars. Gor. Temel Giiner, Hacettepe Universitesi Hukuk Fakailtesi Ticaret Hukuku Anabilim Dali

15:20-15:40 Soru Cevap
15:40-16:00  Ara

Oturum Baskani: Prof. Dr. Haluk Nami Nomer, istanbul Universitesi Hukuk Fakultesi Medeni
Hukuk Anabilim Dali

1. Bankalarin Kredi Sézlesmelerinde Yer Alan Alacagini Kiymetli Evrak Yoluyla Teminat Altina
Almasinin Konkordatoda Etkisi

Dr. Ogr. Uyesi Melis Taspolat Tugsavul, Bahcesehir Universitesi Medeni Usal ve Icra iflas
Hukuku Anabilim Dali

2, Kamb\yo Senetlerinin Teminat Maksadiyla Ciro Edilmesi

Dr. Ogr. Uyesi Nuri Erdem, Istanbul Aydin Universitesi Hukuk Fakultesi Ticaret Hukuku
Anabilim Dall

3. Ticari iglemlerde Taginir Rehni Kanunu Kapsaminda isletmenin Butunt Uzerinde Rehin
Hakki Kurulmasi

Dr. Ogr. Uyesi Aysel Cetinkaya Uyar, Kirklareli Universitesi Hukuk Fakdltesi, Ticaret Hukuku
Anabilim Dall

17:00-17:15 Soru Cevap
17:15 Kapanig

“Sempozyum, istanbul Aydin Universitesinin resmi Youtube kanali iizerinden
canl olarak yayinlanacaktr.”

https://www.youtube.com/istanbula; niversity






Ayni Teminat Hukukunda Islevsiz Hiikiimler

Ekrem Kurt*

Ozet

Tiirk Medeni Kanununun mehaz iilkesi Isvicre’dir. Isvigre, diinyada banka, finans ve sigorta
sektoriiyle 6ne ¢ikan bir tilkedir. Finans uygulamalar sadece bankacilik diizeyinde degil, daha
mikro diizeylerde de yaygindir. Diizglin bir kredi sisteminin igleyebilmesi igin teminat
sisteminin basarili olmas1 geregi aciktir. Bu yiizden Isvicre Medeni Kanunu ¢ok ayrmtili ve
kapsamli bir teminat sistemi dngoérmektedir. Bu kurumlar 1926 yilinda bir biitiin olarak Tiirk
hukukuna da girmistir.

MK ’a gbre iig tiir tasinmaz rehni vardir: Ipotek, Ipotekli Borg Senedi ve Irat Senedi. Ancak
irtifaklarla birlikte ayr1 bir kiimede diizenlenen taginmaz yiikiiniin de teminat islevi
bulunmaktadir. Ancak Tiirk hukuk uygulamasinda bunlardan yalnizca ipotek karsilik bulmusg
ve taginmaz rehni olarak uygulamada yalnizca ipotek goriiliir. Diger tasinmaz rehin tiirleri ve
taginmaz yiikiiniin uygulamasiyla neredeyse hi¢ karsilasilmaz. Buna ragmen, hemen hig
uygulamasi goriilmeyen taginmaza dayali bu metruk hiikiimler TMK nun yaklasik yilizde besini
olusturur. Bu diizenlemeler asagidaki gibidir:

Madde sayist
Tasinmaz Yiiki MK 839-849 11 madde
Ipotekli Borg Senetleri MK 898-902 5 madde
Irat Senedi MK 903-908 6 madde
IBS ve IS Ortak Hiikiimler ~ MK 909-929 21 madde
Rehinli Tahviller MK 930-938 9 madde
TOPLAM 52 madde

Uygulamadaki ipotek Iehine olan bu segiciligin kuskusuz belirli sebepleri bulunmaktadir:

Ipotegin ihtiyaclara yeterince cevap vermesi.

Bu diizenlemelerin ¢ok teknik olmasi, IBS ve 1S nin tanziminin zahmetli olmas1 (TMK
md. 911 vd). IBS ve IS i¢in tapu kiitiigiine tescil yeterli olmayip, ayrica tapu memuru
tarafindan rehin senedinin diizenlenmesi ve her bir senedin tapu memuru ile ilgili
Hazine temsilcisi tarafindan imzalanmasi gerekmektedir.

Ulkedeki ekonomik dalgalanmalar ve enflasyon etkisi,

TCK 241: “Kazang elde etmek amaciyla baskasina ddiing para veren kisi, iki yildan alti
yila kadar hapis ve besyliz giinden besbin giine kadar adli para cezasi ile cezalandirilir”.
Faiz karsilig1 para 6diincii verilmesi hakkinin miinhasiran bankalar ve finans kuruluslar
ve ikrazatgilara ait olmasi.

SPK diizenlemeleri.

Tasimnmazin degerinin tedaviil ettirilmesinin islevsizligi.

* Dog. Dr., MEF Universitesi Hukuk Fakiiltesi, Medeni Hukuk ABD, ORCID: 0000-0002-5894-6603, e-posta:
ekrem.kurt@mef.edu.tr.
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Uygulamast hi¢ goriilmeyen bu diizenlemelerin TMK hazirlik ¢aligmalarinda ayiklanmasi
goriisii zaman zaman dile getirilmis olsa da, gelecekte olasi islev kazanma olasilig: ileri
stirilerek Kanunda muhafaza edilmesi sonucuna varilmistir.

Bu hiikiimlerin varligini korumasi, Kanunun hacmini gereksiz yere artirdigi gibi, akademik
hayatta da oOgreticileri zor durumda birakmaktadir. Zira 6grenene yarari olmayacak bu
kurumlarin mezuniyet sonrasi mesleki sinavlarda onun karsisina ¢ikma olasiligi bulunmaktadir.
Bu nedenlerle anilan hiikiimlerin Kanun kapsamindan ¢ikarilmasi uygun olacaktir.

Nitekim Isvigre Medeni Kanununda 2009 yilinda yapilan degisiklikle irat senedi kaldiriimas,
diger hiikiimlerde de 6nemli degisiklikler gerceklestirilmistir.

Anahtar Kelimeler: Tasinmaz yiikii, ipotek, ipotekli bor¢ senedi, irat senedi, islevsiz
hiikiimler.



Dysfunctional Provisions in the Real Guarantee Law

Ekrem Kurt*

Abstract

The source of Turkish Civil Code is the Swiss Civil Code. Switzerland has a qualified country
with its economy fundamentally based upon insurance and finance sector. The finance practices
do not only exist in the banking field but also in the micro levels. A regular credit system can
only get success in a fine assurance. Because of this reason the Swiss Civil Code has a detailed
and extensive system of assurance. This system has been adopted as a whole into the Turkish
legal system through the reception of 1926.

The Civil Code regulates three different real mortgages: Mortgage, Mortgage certificates and
Charge on Chattels. However, although it has been provided in a different limited real right, the
real burden has a mortgage effect, too.

The dysfunctional real guarantee provisions engage almost 5 % of the total Code:

Number of articles

Real Burden Art. 839-849 11
Mortgage Certificates Art. 898-902 5
The land charge note Art. 903-908 6
Common Provisions Art. 909-929 21
Issue of Boards secured by a Mortgage Art. 930-938 9
TOTAL 52

In Turkish practice only mortgage can be seen and the other sorts of immovable real guarantees
and the real burden have remained out of use. This conclusion has some reasons:

The mortgage fills the bill.

The other sorts of real guarantees (mortgage certificates, land charge note and the real
burden) are very technical and it is hard to produce them. The registry in the title deed
register is not enough, beside a mortgage document should be designed by the registrar and
each of these documents should be signed by both the registrar and the authorized
representative of the Public Treasury.

The economic instability and the inflationist effect.

Turkish Penal Code prohibits the usury, by Art. 241/I: “Any person who lends money to
another person with the aim of receiving financial gain from such shall be sentenced to a
term imprisonment from two years to five years and a judicial fine up to five thousand
days”.

Loaning with the interest can be done by only the credit and financial foundations and
seldom by the authorized usurers.

* Assoc. Prof., MEF University Faculty of Law, Department of Civil Law, ORCID: 0000-0002-5894-6603, e-mail:
ekrem.kurt@mef.edu.tr.
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Regulations on the stock exchange market.
Insignificance of the circulation of the value of real property.

These provisions which are never seen in the legal practice have already been proposed to be
excluded from the text of Turkish Civil Code, in its preparation phase. But these proposals were
refused by the reason that they can gain a function in the future and they were kept in the text.
Keeping these provisions in the Code does not only boost the text size unduly, but also enforce
the academicians. Because these unduly provisions can be presented as professional exam
questions to the graduate.

With an amendment in the year 2009 the land charge note was repealed from the Swiss Civil
Code and significant amendments in this field were achieved.

Keywords: Real burden, Mortgage Certificates, land charge note, Dysfunctional Provisions.



Esya Uzerindeki Miilkiyet Hakkinin Devrinden Teminat Olarak Faydalanilmast:
Miilkiyeti Sakli Tutma Anlasmasi ve Teminat Amach inan¢h Miilkiyet Devri

Kadir Berk Kapancr*
Basak Basoglu Kapanc1®™

Ozet

Miilkiyeti sakli tutma anlagmasi ve miilkiyetin teminat amactyla inangli devri, Isvigre’de
siklikla basvurulan, buna karsilik Tiirkiye’de uygulamalarina -yer yer- mesafeyle yaklasilan
iki farkli ayni teminat tiiriidir.

Miilkiyeti sakli tutma anlasmas: (Eigentumsvorbehalt, Seserve de propriété, riserva della
proprieta, retention of title), bir tasinirin dogrudan (vasitasiz) zilyetligini tasarruf isleminin bir
unsuru olarak devreden kisinin bu taginir tizerindeki miilkiyet hakkinin, /) belli bir kosulun
gerceklesmesine -genellikle ivaz teskil eden bir karsi edimin ifasina- kadar korunmasi
(geciktirici sart kurgusu) veya ii) tasiirin miilkiyetinin en bastan devralana gegecegi ve fakat
ileride gerceklesmesi muhtemel bir kosulun varligina -genellikle ivaz teskil eden karsi edimin
ifa edilmemesine- bagli olarak miilkiyetin devredene donecegi (bozucu sart kurgusu)
hususunda taraflarin yaptig1 anlagmadir. Miilkiyetin sakli tutulmasi, Tiirk Medeni Kanunu’ nun
Esya Hukuku kitabinin 764. Ve 765. Hiikiimlerinde taginir miilkiyetinin kazanilmasi basligi
altinda agik olarak diizenlenmistir.

Miilkiyetin teminat amaciyla inangl devri (Fiducia cum creditore, Sicherungsiibereignung /
fiduziarische Ubertragung des Eigentums, fiducie-siireté / transfert fiduciaire de la propriété
a titre de garantie, trasferimento fiduciario della proprieta a scopo di garanzia, fiduciary
transfer of property) ise, Tirk Medeni Kanunu ‘nda o6zel olarak diizenlenmemistir,
uygulamadaki ihtiyaclar dairesinde ortaya ¢ikmis olup yapilagelmektedir. S6z konusu hukuki
yap1 dahilinde bor¢lu (inanan), alacaklidan (inanilan) almis oldugu borca karsilik teminat
olarak bir taginir ya da taginmaz esyanin miilkiyetini ona devretmekte, alacakli da bu miilkiyet
hakkini aralarindaki bor¢landirict islem mahiyetindeki anlasmaya (inan¢ anlagmasi) uygun
olarak kullanip kendisi alacagina kavustuktan sonra gerisin geriye borgluya gecirmektedir.

Anilan her iki teminat tliriiniin de en temel ortak 6zelligi, teminat islevinin dogrudan ve
biitiiniiyle miilkiyet hakki tizerinden saglanmasidir. Bir baska ifadeyle her iki yap1 dahilinde de
gercek anlamda miilkiyet devirleri yapilmaktadir. Ancak bahsi gecen devir islemleri, bu
yapilarin birinde sart/i (miilkiyeti sakli tutma anlagmasi), digerinde ise iade taahhiidii (teminat
amagli inanchi milkiyet devri) olarak gerceklestirilmektedir.

Ote yandan, sézii gegen her iki kurumun hizmet ettikleri teminat amaclar1 ve uygulanma
dinamikleri bakimindan birbirlerinden farklilastiklart vurgulanmalidir. Su kadar ki, miilkiyeti
sakli tutma anlasmasi, miilkiyeti devralanin (yahut da devralacak olanin) kredi ihtiyacin
karsilamak i¢in yapilirken, teminat amaciyla inang¢l miilkiyet devri, miilkiyeti devredenin kredi
ihtiyacin1 karsilamak icin gergeklestirilmektedir. Yine yakindan bakilacak ve dikkat edilecek

* Dog. Dr., MEF Universitesi Hukuk Fakiiltesi, Medeni Hukuk ABD, ORCID: 0000-0002-6540-5872, e-posta:
kapancib@mef.edu.tr.

* Dog. Dr., Piri Reis Universitesi Hukuk Fakiiltesi, Medeni Hukuk ABD, ORCID: 0000-0002-4093-0136, e-posta:
bbasoglu@pirireis.edu.tr.
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olursa, miilkiyeti sakli tutma anlagsmasinda miilkiyeti devreden teminat alan konumundayken,
teminat amaciyla miilkiyet devrinde bu kez -tam tersine- miilkiyeti devreden teminat veren
konumundadir. Bunlardan bagka, miilkiyeti sakli tutma anlasmasinda teminat konusu esya,
ayni zamanda teminat anlagmasimin giivence altina aldig1 s6zlesme iliskisinin de dogrudan
konusunu olustururken teminat amaciyla miilkiyet devrinde durum biraz daha farklidir: Bu
sonuncusunda teminat konusu esya ile giivence altina alinmak istenen temel hukuki iligkinin
konusunu olusturan egya birbirlerinden ayrigsmaktadir.

Isbu ¢alismamiz dahilinde temel olarak amagclanan, 6gretide ileri siiriilen goriisler ve konuyla
ilgili yarg: kararlar1 15181inda, teminat islevinin dogrudan miilkiyet hakki iizerinden saglandigi
bu iki hukuki kurumun o6zellikle yapilis sartlari, avantajlart ve dezavantajlari bakimindan
birbirleriyle karsilagtirmali olacak sekilde incelemeye tabi tutulmasidir.

Anahtar Kelimeler: Teminat Hukuku, Miilkiyet, Sart, Inangli Islem, Miilkiyeti Sakli Tutma
Anlasmasi, Miilkiyetin Teminat Amaciyla Inangh Devri.



Transfer of Property as Security:

Retention of Title and Fiduciary Transfer of Property

Kadir Berk Kapancr*
Basak Basoglu Kapanc1™

Abstract

Retention of title and fiduciary transfer of property are two different types of security used
often in Switzerland whereas -to some extent- rarely in Turkey.

Retention of title (Eigentumsvorbehalt, réserve de propriété, riserva della proprieta), is an
agreement between the parties where the person who transfers the direct possession of a
movable property as an element of the disposition process, i) reserves the title until the
realization of a certain condition - usually the performance of a counter-performance (condition
precedent), or ii) transfers the title but agrees that the title shall return to the transferee
depending on the existence of a possible condition (condition subsequent). Retention of titles
is clearly regulated in the article 764 and 765 of the Turkish Civil Code under the Acquisition
of Movable Property.

Fiduciary transfer of property (Fiducia cum creditore, Sicherungsiibereignung / fiduziarische
Ubertragung des Eigentums, fiducie-siireté / transfert fiduciaire de la propriété a titre de
garantie, trasferimento fiduciario della proprieta a scopo di garanzia) is not regulated in the
Turkish Civil Code, but it has emerged due to the needs in practice. In this structure, the debtor
(fiduciary transferor) transfers the title of the movable or the immovable to the creditor
(fiduciary transferee) as security for the credit received, the creditor (fiduciary transferee) uses
the property right in accordance with the agreement (fiducia) and returns upon the receipt of
the repayment.

The common feature of both is that the security is provided directly and entirely through the
property right. In other words, the title is indeed either reserved or transferred as a form of
security in both structures. However, such transfers are made either with a condition (retention
of title) or commitment to return (fiduciary transfer of property).

It should be emphasized that both of these institutions differ from each other in terms of the
security purpose and implementation dynamics. The retention of title is made to meet the credit
needs of the transferee (or the receiver) while the fiduciary transfer of property is made to meet
the credit requirement of the transferee for the security purpose. If we take a closer look, in
retention of title, the transferee is in the position of a warrantee while in in fiduciary transfer of
property, the transferee is in the position of a warrantor. Besides, in retention of title, the
property which is subject to security is also the subject of the contractual relation. The situation
is slightly different in case of fiduciary transfer of property since the subjects to security and
the contractual relation are different.

* Assoc. Prof., MEF University Faculty of Law, Department of Civil Law, ORCID: 0000-0002-6540-5872, e-mail:
kapancib@mef.edu.tr.

* Assoc. Prof., Pirf Reis University Faculty of Law, Department of Civil Law, ORCID: 0000-0002-4093-0136, e-
mail: bbasoglu@pirireis.edu.tr.
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The main purpose of this study is to examine these two legal institutions, in which the security
is provided directly through the property right with a comparative approach especially in terms
of their conditions, advantages and disadvantages and within the debates in the legal literature
and the relevant judicial decisions.

Keywords: Law of Securities, Property, Condition, Fiduciary Transaction, Retention of Title,
Fiduciary Transfer of Property.



Teminat irtifak:

Meliha Sermin Paksoy*

Ozet

Almanca karsiligi Sicherungsdienstbarkeit olan teminat irtifaki, Tirk hukukunda c¢ok az
bilinmektedir. Ustelik Tiirkiye’de akaryakit bayilik iliskilerinde bayinin teminat amagcl intifa
hakki tesis etmesinin yaygin bir uygulamasi vardir. Bu hukuki iligki rekabet hukuku boyutuyla
detayl bir inceleme konusu olmugtur. Ama meselenin esya hukuku boyutu incelenmemistir.

Irtifak hakkinin teminat olarak kullanilmas1 rneklerine Isvicre ve Almanya’da rastlanmaktadir.
Bu durumda Ornegin olumsuz bir irtifak ile taginmazda belirli bir faaliyetin yapilmasi
yasaklanmakta fakat sonradan olumsuz irtifak hakki sahibi ayr1 bir borglar hukuku sézlesmesi
ile belirli sartlarda yasaklanan faaliyetin ilgili tasinmazda siirdiiriilmesine izin vermektedir.
Ormnegin bir tasinmazda alkollii i¢ki satilmamasina iliskin olarak tedarik¢i A lehine bir irtifak
hakki tesis edilmektedir. Sonradan A, kendinden ayda belirli miktarda belirli marka alkollii
igecegin satin alinmasi karsiliginda sadece bu satin alinan alkollii iiriinlerin ilgili taginmazda
satilmasina sozlesme ile izin vermektedir. Bu yontemi kullanan taraflarin amaci ¢cogunlukla
franchise, bayilik, tek saticilik gibi sozlesmelerdeki alim yiikiimliiliigiine ayni bir teminat
saglamaktir. Soyle ki eger bu sozlesmelerdeki alim ylkiimliliigi ihlal edilirse, tedarik eden
borglar hukuku kurallar1 gercevesinde sinirli hukuki imkanlara sahip olacak ve bu hukuki
imkanlardan yararlanmasi da uyusmazlik yargiya tasinirsa uzun yillar alabilecektir. Oysa
teminat irtifaki s6z konusu oldugunda olumsuz irtifak hakkina aykiri davranan ve baska marka
alkollii igecekleri satan isletmeciye karsi irtifak hakki sahibi ayni hakkin sagladigi ayni
korumalardan ve zilyetlik korumasindan istifade edebilecektir.

Alman hukukunda sagladigi imkanlar nedeni ile yaygin bir uygulamasi olan teminat irtifakinin
kabul edilebilirligi Isvigre hukukunda tartismahdir. Her ne kadar 2008 yilinda Federal
Mahkeme bu irtifak hakkinin tesciline yesil 151k yakmis olsa da 6gretide teminat irtifakina
belirli gerekgeler ile karsi ¢ikilmaktadir. Teminat irtifakina karsi ¢ikanlarin temel gerekgeleri
su sekilde 6zetlenebilir. Bu goriise gore teminat irtifaki yapma borcunun irtifak hakkinin ana
konusu haline getirmekte, irtifak hakki aslinda hig¢ istenmemekte, tasinmazin kullaniminin degil
taginmaz malikinin hukuki islem 6zgiirligiiniin kisitlanmaktadir. Bu gerekgelerin yerindeligi
ise sorgulanmalidir.

Anahtar Kelimeler: Irtifak hakki, teminat, yapmama borcu, olumsuz irtifak, irtifak hakkimin
igerigi.
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Security Easement

Meliha Sermin Paksoy*

Abstract

The security easement, which is Sicherungsdienstbarkeit in German, is little known in Turkish
law. Moreover, it is a common practice for the dealer to establish usufruct rights for security
purposes in the fuel dealership relationship. This legal relationship has been the subject of a
detailed examination in terms of competition law. But the property law aspect of the issue has
not been examined.

Examples of the use of easement as a security can be found in Switzerland and Germany. In
this case, for example, with a negative easement, a certain activity is prohibited in the real estate,
but the holder of the negative easement right afterwards allows the activity that is prohibited
under certain conditions by a separate law of obligations contract to continue in the relevant
property. For example, an easement right is established in favor of supplier A regarding not
selling alcoholic beverages on an immovable property. Later, A, with a contract, allows the sale
of only these purchased alcoholic beverages on the relevant property in exchange for purchasing
a certain amount of alcoholic beverages per month. The purpose of the parties in registering
this negative easement is to obtain a leverage to enforce the purchase obligation in contracts
such as franchise, dealership, exclusive dealership. Normally, if the purchase obligation in these
contracts is violated, the supplier will have limited legal remedies within the framework of the
law of obligations and it may take many years to enforce these legal remedies if the dispute is
brought to the court. However, in the case of security easement, the owner of the easement right
will be able to benefit from the protections granted to the real rights and possessors, if the owner
acts against the negative easement right and sells other brands of alcoholic beverages.

The acceptability of security easement, which is a common practice in German law, is
controversial in Swiss law. Although the Federal Court gave the green light to the registration
of this easement right in 2008, in the doctrine, security easement is objected for certain reasons.
The main reasons of those who oppose the security easement can be summarized as follows:
According to this view, in this scenario, an obligation to do something becomes the main subject
of'the right of easement, the right of easement is not actually desired and the freedom of contract
of the immovable owner is restricted but not the use of the immovable. The appropriateness of
these arguments should be questioned.

Keywords: Easement, security, obligation not to do, negative easement, content of easements.
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Kat Miilkiyetinde Ortak Gider Borglarmin Teminati Olarak Kanuni ipotek Hakki

Aysen Cilenti Konuralp*

Ozet

Kat Miilkiyeti Kanunu (KMK) md. 20 geregi, kat malikleri anagayrimenkulun genel giderlerine
katilma borcu altindadir. KMK md. 22/2 ise, bu giderlere katilma borcunun teminatini igerir.
Buna gore, bu borcun teminatini olusturmak tizere, bor¢lu kat malikinin bagimsiz boliimi
iizerinde ipotek kurulabilir. Hilkme gore: “...mahkemece tesbit edilen borcunu édemiyen kat
malikinin bagimsiz boliimii iizerine, varsa yoneticinin yoksa kat maliklerinden birinin yazili
istemiyle bu bor¢ tutari igin, diger kat malikleri lehine kanuni ipotek hakki tescil edilir.”
Dolayistyla bu ipotek, hiikiimde anilan kigilerin istemi iizerine agilacak bir davada,
mahkemenin ortak gider borcunu tespit etmesi sonrasinda tescil edilebilecektir. Borg, bir tespit
davasi ile veya borcun 6denmesi i¢in agilmis olan bir eda davasinda tespit edilmis olabilir. Fakat
ogretide, bor¢lu kat malikinin bu borca yonelik ikrarinin mahkemenin tespit hitkkmiiniin yerine
gegebilecegi ve bu ikrara yonelik belgeler ile ipotek tescil talebinde bulunabilecegi kabul
edilmektedir. Tpotegin kurulmasi i¢in mahkemenin borcu tespit etmesi aransa da mahkeme
karari ipotek bakimindan kurucu degildir. fpotek, tescile tabi ipotek haklarindandir. Bu anlamda
mahkeme kararinin islevi, alacagin miktarini tespit etmektir. Keza, bu teminatin “kanuni ipotek
hakk1” olarak adlandirilmasi, esasinda rehin hakkinin kurulusunda aranan hukuki sebebin
kanundan dogmasin ifade eder. KMK md 22/2 hitkmii, “Kat malikinin borcu bu yolla da
alinamazsa...” lafzim igermektedir. Buna gore, ipotegin tescilinin talep edilebilmesi igin,
oncelikle borcun tahsili i¢in 6ngdriilen hukuki yollara bagvurma sart1 aranir. Dolayisiyla borg,
hiikiimde anilan tim sorumlulara bagvurulmasina ragmen yine de tahsil edilememis ise, ipotek
hakkinin tescili talep edilebilir.

Tescil talebinde bulunmaya yetkili olan kisiler, mahkemenin alacagin miktarini tespit eden
mahkeme karari ile birlikte tescil talebinde bulunurlar. Uzerinde ipotek tesis edilecek bagimsiz
boliim malikinin tescil talebinde bulunmasi veya bu tescile onay vermesi aranmaz. Ipotek,
bor¢lu malikin bagimsiz bolimi tizerinde tesis edilir. Malikin birden fazla bagimsiz bolimii
olmasi halinde, bor¢ hangi bagimsiz boliime aitse, ipotek o bagimsiz boliim iizerinde tesis edilir.
Ipotek, bor¢lu malik disinda kalan kat malikleri adina tescil edilir. Uygulamada, alacaklilar
siitununa “kat malikleri” yazilmasi yoluna gidilmektedir. Kanun koyucu, bu ipotek hakkin
tescili i¢in bir siire smir1 Ongdrmemistir. Fakat, ipotegin teminat altina aldigi alacak
zamanasimina ugramissa, ipotek tescili talep edilemez. Ayrica, ipotek hakkinin kurulabilmesi
i¢in, borcun dogdugu donemde malik olan kisinin hala bagimsiz bolimiin maliki olmasi
gerekmektedir. Diger bir deyisle, bagimsiz boliim el degistirdikten sonra, eski malik doneminde
ortaya ¢ikan giderlerin 6denmemesi nedeniyle ipotek kurulmasi talep edilemez.

Kat miilkiyeti yonetim planina konulan ve kanundan dogan bu ipotek hakkinin kurulamayacagi
yonelik kayitlar hiikiimsiizdiir. Zira KMK md. 22/2 hiikmiiniin TMK md. 893/2 atfi dolayisiyla,
alacaklilar kanuni ipotek hakkindan feragat edemezler. Bu ¢alisma, KMK md. 22/2 hiikkmiinden
dogan ipotek hakkina iligkin teorik ve pratik sorunlari tartismay1 amaglamaktadir.

Anahtar Kelimeler: Ipotek, Kanuni Ipotek Hakk1, Kat Miilkiyeti, Ortak Gider Borcu.
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Legal Mortgage Right in the Condominium Property as a Warranty of General
Expenses

Aysen Cilenti Konuralp*

Abstract

According to the Turkish Condominium Law (TCL) Art. 20, each independent part owner is
obliged to participate in the general expenses of main landed estate. TCL Art. 22/2 includes the
warranty for the debt to participate in these expenses. Accordingly, a legal mortgage can be put
info effect on the independent part of debtor to constitute a warranty for this debt. According
to the Art. 22/2: “Unless the debt of the independent part owner that is determined by a court is
charged in this way, the process with regard to the legal mortgage right is put into effect by the
written request of one of the other apartment owners.” Therefore, mortgage right can be
registered after the final verdict of court that determines general expense debt in a lawsuit filed
upon the request of persons mentioned in Art. 22. The debt may have been determined in a
declaratory lawsuit or in an action of performance filed for payment of the debt. However, in
the doctrine, it is accepted that the acknowledgment of debt of the independent part owner can
substitute the condition of determination of court and registration of legal mortgage can be
requested with the documents of the acknowledgement. Although a court verdict is required to
determine the debt, verdict is not constitutor for the establishment of mortgage. Mortgage must
be registered to be established. Thus, function of verdict is to determine the amount of debt.
Likewise, naming this warranty as "legal mortgage right" means that legal reason sought in the
establishment of the mortgage arises from the law. Art. 22/2 of TCL sets a condition that
mortgage can be established only if the debt of independent part cannot be collected
Accordingly, to request the registration of mortgage, first, it is required to apply for all legal
remedies for the collection of debt. Therefore, if the debt has not been collected despite the
application to all debtors mentioned in Art. 22/1, the registration can be requested.

Persons who are authorized to apply for registration may apply with the verdict determining
amount of the debt. Request or approval of the owner of independent part on which a mortgage
will be established is not required. The mortgage is established on the independent part of
debtor. In case the owner has more than one independent part, mortgage is established on the
independent part the debt belongs to. The mortgage is registered on behalf of all the owners
other than the debtor owner. In practice, it is preferred to write "owners" on creditors column.
The lawmaker has not stipulated a time limit for the registration of mortgage right. However, if
the credit secured by mortgage has barred by prescription, registration cannot be requested. In
addition, to establish the mortgage right, owner of the debt at that time must still be the owner
of independent part. In other words, after the independent part is alienated, the establishment
of mortgage cannot be requested due to depts arising in the former ownership period. The terms
in the administration plan that rule out that mortgage right are void. TCC Art. 893/2 rules that
the creditors cannot waive their right to apply for legal mortgage. This study aims to focus on
the theoretical and practical problems related to the legal mortgage right arising from TCL Art.
22/2.

Keywords: Mortgage, Legal Mortgage Right, Condominium Property, Common Expenses.
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Mirascinin Paylasmadan Dogan Alacagina Teminat Olarak
Kanuni ipotek Hakki

Ozge Arpacr*

Ozet

Miras birakanin terekesinin paylasilabilmesi i¢in, birden fazla miras¢isinin olmasi ve bunun
neticesinde miras ortakliginin s6z konusu olmasi gerekir. Miras ortakligi, mirasin gegmesinden
mirasin paylasilmasi anina kadar gegen siire igerisinde, mirasc¢ilar arasinda meydana gelen ve
miras¢ilarin bu donemde terekenin aktifi tizerinde elbirligi miilkiyeti ile hak sahibi, terekenin
borglarindan ise miiteselsil olarak sorumlu olduklart bir ortakliktir. Miras ortakliginin sona
ermesi, miras¢ilarin anlasarak aralarinda paylagma sézlesmesi imzalamalar1 veya anlagmalari
s0z konusu olmadiginda her bir miras¢inin agabilecegi paylasma davasi ile gergeklesebilir.
Gerek mirascilarin anlagsmasi, gerekse hakim tarafindan miras paylarmin olusturulmasi
asamasinda bazi esitsizlikler ortaya ¢ikabilir. Oysa TMK m. 649/f. 1’e gore, kanunda aksine bir
hiikim bulunmadik¢a mirasgilar, paylasmada terekenin biitiin mallar1 iizerinde esit hakka
sahiptirler. Yine TMK m. 646/f. 1’e gore, yasal mirascilar, gerek kendi aralarinda, gerekse
atanmis mirascilarla birlikte miras1 ayni kurallara gore paylasirlar. Gortliiyor ki, Tirk hukuk
sisteminde, mirasin paylagilmasinda her bir miras¢1, yasi, cinsiyeti ve miras birakana yakimligi
gozetilmeksizin, ayn1 hak ve yetkiye sahiptir ve mirasg¢ilar arasinda esitlik ilkesi kabul
edilmistir. Ayni sekilde esitlik ilkesinin yan1 sira (TMK m. 642/f. 2 uyarinca) aynen paylagsma
ilkesi de kabul edilmektedir. Buna gore, terekede yer alan malvarligi degerleri kural olarak
aynen paylasilmalidir. Aynen paylasma ilkesi ile esitlik ilkesi birbirine siki bir bicimde baglhidir.
Boylece aynen paylasma ilkesine istisna olusturan haller, ayn1 zamanda esitlik ilkesine de
istisna olusturabilir. Ancak bazi hallerde aynen paylasma ilkesinin uygulanmasi, esitlik ilkesine
ters diisebilir. Omegin, degerinde 6nemli bir azalma olmaksizin béliinemeyen tereke malinin
(tasinmazin) mirasg¢ilardan birine 6zgiilenmesi halinde aynen paylasma ilkesine uyulurken,
esitlik ilkesine istisnai bir durum ortaya ¢ikmaktadir. Zira burada tasinmaz satilarak degeri
mirascilara esit olarak paylastirilmaktansa, taginmaz bir biitiin olarak mirasgilardan birine tahsis
edilerek, diger mirasc¢ilarin taginmaz tizerindeki haklar1 ortadan kaldirilmaktadir. Dolayisiyla
Tiirk hukuk sisteminde; hem esitlik, hem de aynen paylagma ilkelerinin 1s18inda, miras
paylarinin olusturulmasi sonucunda ortaya ¢ikabilecek bu tiir esitsizlikler, TMK m. 642/f. 2 ve
m. 647/f. 2 uyarinca para 6denmesi yoluyla giderilerek, miras paylar1 arasinda denklestirme
saglanir. Tlgili hiikiimler, miras¢ilarin elde edecekleri paylar arasinda denklik saglamay1
amaglayan denklestirme kurallari olmakla birlikte, diger bir denklestirme kurali TMK m.
669’dan farklidir. Boylece terekenin paylastirilmasi sirasinda, aynen paylagsma sebebiyle bir
mirasc¢iya, diger mirasgilara nazaran daha fazla deger 6zgiilenmesi halinde, daha fazla deger
ozgiilenmis mirasc1, diger mirasgilara karsi borglu hale gelmektedir. Iste ortaya ¢ikan bu deger
farkina giivence olugturmasi amaciyla kanun koyucu, terekeden daha az deger 6zgiilenmis olan
diger mirasgilara (TMK m. 893/b. 2 uyarinca) “tescile tabi kanuni ipotek hakki” saglamistir.

Bildiride dncelikle, denklestirme kurallar1 (TMK m. 642/f. 2, m. 647/f. 2 ve m. 669) arasindaki
farklara deginilerek kavramlar agiklanmaya calisilacak, sonrasinda mirasgilarin (TMK m.
893/b. 2 uyarinca) kanuni ipotek hakki, ipotek hakkinin hukuki niteligi, tabi oldugu siire, sirasi,
bu haktan feragatin sinir1 izerinde durulacaktir.

* Ar. Gor. Dr., Ankara Hac1 Bayram Veli Universitesi Hukuk Fakiiltesi, Medeni Hukuk ABD, ORCID: 0000-0001-
7871-7819, e-posta: ozge.arpaci@hbv.edu.tr.
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Right of Lien of an Inheritor as a Security for the Receivables Arising from
Partition

Ozge Arpacr*

Abstract

Multiple inheritors and as a result, coinheritance should exist for the partition of a legator’s
inheritance. Coinheritance occurs between the inheritors during the period between inheritance
and partition of the inheritance and inheritors hold joint ownership and rights over assets of the
inheritor and they are jointly and severally liable for the obligations of the inheritor. A
coinheritance ends when inheritors sign a partition agreement or an action to share inheritance
is filed by an inheritor when there is no agreement. Certain inequalities may arise when
inheritors attempt to reach to an agreement and the judge decides on shares of the inheritance.
However, pursuant to Article 649/paragraph 1 of Turkish Civil Code, unless otherwise specified
in the law, inheritors have equal rights over all assets of the legator. Further, pursuant to article
649/paragraph 1 of Turkish Civil Code, legal inheritors share the inheritance among them and
assigned inheritors subject to the same rules. It is noted that each inheritor has the same right
and power under Turkish legal system, without considering age, gender and how close the ties
are with the legator, and principle of equality is recognized for inheritors. Likewise, in addition
to the principle of equality (pursuant to article 642/paragraph 2 of Turkish Civil Code), partition
in kind principle is also recognized. Pursuant to this principle, as a rule, assets forming the
inheritance should be partitioned in kind. Partition in kind principle and principle of equality
are closely intertwined. Thus, events constituting an exception to the partition in kind principle
may also serve as an exception to the principle of equality. However, in some cases,
implementation of the partition in kind principle may contradict with the principle of equality.
For example, partition in kind principle is applied when a property (real estate) is allocated to
one of the inheritors due to inability to partition without significant reduction in the value, and
a situation that is an exception to the principle of equality arises. This is because, real estate
property is allocated to one of the inheritors rather than selling the real estate property and
partitioning the value equally to all inheritors, and rights of other inheritors on the real estate
property are eliminated. Therefore, in Turkish legal system, equality is established between the
inheritors through elimination of this type of inequalities arising from partitioning of the
inheritance through payment of money in accordance with Articles 642/paragraph 2 and
647/paragraph 2 in the light of both principle of equality and partition in kind principle. The
applicable provisions are equalization rules aimed at establishing equality of the shares
allocated to the inheritors, and there is another equalization rule different from article 669 of
Turkish Civil Code. Thus, during partitioning of the inheritance, in case one inheritor is
allocated higher value compared to other inheritors, the inheritor that is allocated higher value
becomes obliged towards the other inheritors. The legislator granted “right of lien subject to
registration” to other inheritors that are allocated lesser value (pursuant to article
893/subparagraph 2 of Turkish Civil Code).

In the report, as priority, an attempt is made to explain the terms by addressing the differences
between the rules of equalization (article 642/paragraph 2, article 647/paragraph 2 and article

* Res. Asst. Dr., Ankara Hac1 Bayram Veli University Faculty of Law, Department of Civil Law, ORCID: 0000-
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669 of Turkish Civil Code), and right of lien of inheritors (pursuant to article 893/subparagraph
2 of Turkish Civil Code), legal nature of the right of lien, the time limit, sequence and waiver
of this right are explained.

Keywords: Equality, Partition in Kind, Partition of Inheritance, Equalization Rules, Right of
Lien.



Avukatin Hapis Hakki

Caner Tasatan”

Ozet

Avukatin hapis hakki, avukatlik tcretine ve yapilan giderlere iliskin alacaklarini tahsil
edebilmelerini saglamak amaciyla, avukatlar lehine taninmis 6zel bir teminat tiiriidiir. 1136
sayilt Avukatlik Kanunu'nda iki ayri hiikimde diizenlenen bu hakkin, avukata, hapsedilen
esyanin paraya c¢evrilmesini isteme yetkisi taniyip tanimadigi tartigmalidir. Bu tartisma
kapsaminda, hapsedilen egyanin paraya ¢evrilmeye elverigli olup olmamasina gore, avukatin
genel nitelikte bir hapis hakki veya yalnizca bir alikoyma hakki bulundugunu kabul etmek
gerekir. Avukatin kosullari heniiz saglanmamis hapis hakkini kullanmasi veya bu hakkin
sinirlarin1 agmasi, avukatin azlini hakli kilan bir sebep olarak nitelendirilebilir ve ayrica
avukatin disiplin sorumlulugunu yahut hizmet sebebiyle giiveni kotiiye kullanma veya zimmet
suclarindan otlirli cezai sorumlulugunu dogurabilir. Bu kapsamda, avukatin hapis hakkini
kullanabilmesi icin ogretide ve yargi uygulamasinda kabul edilen kosullarin etraflica
incelenmesi isabetli olur. Avukatin hapis hakki, avukatlik ticretine ve yapilan giderlere iligkin
muaccel alacaklar i¢in kullanilabilir. Avukatlik sozlesmesinden kaynaklanmayan veya heniiz
muacceliyet kazanmamig alacaklar bakimidan avukatin hapis hakkini kullanabilmesi miimkiin
degildir. Avukatin hapsedilecek egya iizerindeki zilyetligi miivekkilin rizasiyla ve avukatlik
so0zlesmesi kapsaminda elde etmis olmasi gerekir. Avukat, miivekkil tarafindan dogrudan veya
dolayli olarak zilyet kilinmis olabilir. Bunun disinda miivekkilin, dolayli dahi olsa zilyedi
olmadig1 esyanin yargi yoluyla teslim alinmasi veya {liglincli kisilerdeki alacagin tahsil
edilebilmesi amaglariyla avukati yetkilendirmis olmasi miimkiindiir. Avukatin hapis hakkini
kullanabilmesi i¢in hapsedecegi esya ile alacagi arasinda dogrudan bir baglanti bulunmasinin
gerekli olup olmadig da tartismalidir. Burada ise esya ve alacak arasinda dogrudan bir baglanti
aramamak, diger bir deyisle zilyetligin avukatlik faaliyetinin yiiriitiilmesi sebebiyle elde edilmis
olmasini yeterli kabul etmek isabetli olur. Bunlarin disinda, avukatlik s6zlesmesinde taraflarin
hapis hakkinin kullanilmayacagi yoniinde anlagmis olmalari, avukatin alacaginin sona ermesi,
hapsedilecek esyanin haczinin kabil olmamasi gibi sebepler, avukatin hapis hakkinin varligina
veya kullanilmasina engel olur. Avukatin hapis hakkini kullanacagi veya kullandig1 yoniinde
miivekkile bildirimde bulunmasi, avukatlik sézlesmesinden dogan hesap verme yiikiimliiliigiine
iligkindir. Boyle bir bildirimin yapilmamis olmasi, avukatin hapis hakkinin varligina veya bu
hakkin kullanilmasina engel degildir.

Anahtar Kelimeler: Avukatin hapis hakki, avukat, miivekkil, avukatlik sdzlesmesi, avukatlik
ticreti.
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Attorney’s Right to Lien

Caner Tasatan”

Abstract

Attorney’s right to lien is a special type of guarantee entitled to the attorneys to collect their
receivables related to the attorney fee and costs that have been incurred. Regulated by two
separate provisions in the Attorneyship Law No. 1136, it should be discussed that whether this
right authorizes the attorney to ask the retained property to be turned into cash. Against the
backdrop of this discussion, it is necessary to acknowledge that the attorney has a general right
to a lien or only a single retention right, depending on whether the retained property is eligible
for encashment. Exercising the right to lien for which conditions have not been met or
exceeding the limits of this right by the attorney may be described as a valid ground for the
dismissal of the attorney and may also bear the disciplinary responsibility or the criminal
liability for the attorney’s offence of mistrust or embezzlement due to service. In this context,
it would be appropriate to thoroughly examine the conditions adopted in the doctrine and
judicial practise for the attorney to exercise his right to lien. The attorney’s right to lien may be
exercised for the receivables related to the attorney fee and costs that have been incurred. An
attorney cannot exercise his right to lien for the non-contractual or undue receivables. The
attorney must have acquired the possession of the properties to be retained with the consent of
the client and under the attorney contract. The attorney may have been directly or indirectly
appointed as a possessor by the client. Furthermore, the client may have authorized the attorney
for receiving the property, which, even indirectly, are not possessed by the attorney, or
collecting the receivables from third parties. It is also controversial whether a direct link needs
to exist between what the attorney will retain and his receivable to exercise his right to lien. At
this point, it would be appropriate not to seek a direct link between the property and the
receivables, in other words, it is sufficient to accept that the possession was acquired due to the
conduct of the legal activity. Other than these, the causes such as the agreement of the parties
on the non-exercise of the right to lien in the attorney contract, the expiration of the attorney’s
receivables, the impossibility of the seizure of the property to be retained preclude the existence
or exercise of the attorney’s right to lien. Notification to the client by the attorney that he will
exercise or exercised his right to lien is related to the obligation of accountability arising from
the attorney contract. Failure to serve such notice shall not preclude the existence or exercise
of the attorney’s right to lien.

Keywords: The Attorney’s right to lien, attorney, client, attorney contract, attorney fee.
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Yargitay Kararlar: Isiginda Tasinmaz Rehninin Paraya Cevrilmesi Yoluyla
Takipte Giincel Gelismeler

Sezin Aktepe Artik*

Ozet

Ipotegin paraya gevrilmesine iliskin hiikiimler Icra ve Iflas Kanunu’nun 148 ve devami
maddelerinde diizenlenmektedir. Ayrica Kanun’un 45. maddesinde rehinle temin edilmis
alacaklar bakimindan 6nce rehne bagvuru zorunlulugu hiikiim altina alinmigtir. Anilan kuralin
yine aynt maddede diizenlenen istisnasi uyarinca Yargitay, rehinle temin edilmis alacagi ayni
zamanda bir kambiyo senedine bagli olan alacaklinin “tahsilde tekerriir olmamak kaydi” ile her
iki takip yoluna es zamanli olarak bagvurabilecegi hakkindaki gorilisiinii son zamanlarda
degistirmistir. 12. Hukuk Dairesi, &nce ipotegin paraya cevrilmesi yoluyla takibe
basvurulduktan sonra alacaklinin ayni borca iliskin olarak kambiyo senetlerine mahsus haciz
yoluyla takip yapamayacagi yéniinde igtihat olusturmaktadir!.

flama baglanmis para alacaklar i¢in genel haciz yoluyla ilamsiz takip yapilip yapilamayacag1
hakkinda Yargitay dairelerince verilen igtihat farkliliklarinin giderilmesi amaciyla 2017 yilinda
ilama dayal1 bir alacagin ilamsiz takip konusu yapilamayacagi hakkinda bir I¢tihadi Birlestirme
Karar1 verilmistir. Anilan karar geregince, alacak veya ipotek ya da her ikisi bir ilama bagli ise
alacakli ipotegin paraya cevrilmesi yoluyla ilamsiz takip yoluna bagvuramaz. S6z konusu
ictihad1 birlestirme kararmin ilam niteligindeki belgelere bagl alacaklar bakimindan da
uygulama alan1 bulacagi kabul edilmektedir?.

Deginilmesi gereken diger bir husus, fcra ve Iflas Kanunu’nun 150/1 maddesi ve bu maddenin
uygulanma bigimidir. Yargitay’in yeni tarihli kararlarinda 150/1 maddesinde ifade edilen kredi
kurumlarint dar yorumlamasi ve sadece banka veya finans kuruluglarinin kredi alacaklari
bakimindan bu maddeye dayanarak ipotegin paraya ¢evrilmesi yoluyla takip yapilabilecegini
kabul ettigi goriilmektedir’. Yargitay’in bu dar yorumu menfaat dengesine uygun olmakla
birlikte Kanun’daki diizenlemeyle celismektedir. Zira anilan madde hiikmiinde boyle bir
sinirlama yer almamaktadir. Bundan baska, ipotek veren iiciincii kisinin ayni zamanda
miiteselsil kefil olmasi durumunda, 150/1 uyarinca yapilan ilamli takipte ipotek limiti
iizerindeki alacak kisminin talep edilemeyecegi, acikta kalan alacak kesimi icin ancak
miiteselsil kefil sifatiyla bor¢lu aleyhine genel haciz/iflas yoluyla takip yapilabilecegi kabul
edilmektedir®.

Ipotekli tasinmazin sorumlu oldugu bor¢ bakimimdan dikkate deger bir karara gore, her ne kadar
ipotek senedinin genel sartlar bolimiinde, ipotekli tasinmazin bor¢lunun kredi borcu diginda
kaynagina bakilmaksizin asaleten ve kefaleten sorumlu oldugu tiim borglarin teminatini tegkil
ettigi kayd1 yer aliyor ise de ipotek senedine 6zel hiikkiim eklenmesi suretiyle agik¢a belirli bir
borg i¢in ipotek verildigi belirtilmis ise bor¢lunun ayni alacakliya karsi kaynagi farkli olan
borglari i¢in ipotegin paraya ¢evrilmesi yoluyla takip yapilamayacaktir®.

* Dr., ORCID: 0000-0003-2454-2667, e-posta: sezinaktepe@hotmail.com.
'Yargitay 12. HD., 4.3.2021, 2020/6566 E., 2021/2465 K. (Yargitay.gov.tr).
2 Yargitay IBHGK, 26.05.2017, 2/3 (RG, 21.07.2017, S.30130).

3 Yargitay 12. HD., 15.3.2021, 2020/7563 E., 2021/2882 K. (Yargitay.gov.tr).
4 Yargitay HGK, 18.6.2019, 2017/356 E., 2019/711 K. (Yargitay.gov.tr).
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Bu caligma kapsaminda iizerinde durulacak son husus, Tiketicinin Korunmas: Hakkinda
Kanunda bulunan tiiketici ve ti¢lincii kisileri koruyucu hiikiimler geregince, 150/1 maddesinin
tilketici kredilerinden dogan alacaklar bakimindan uygulanamayacag:r hakkindaki Yargitay
kararlaridir®.

Anahtar Kelimeler: ITK m.150/1, ipotegin paraya ¢evrilmesi yoluyla takip, limit ipotegi, ana
para ipotegi.
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Recent Developments in Foreclosure of Mortgage in the Light of Judicial Decisions

Sezin Aktepe Artik*

Abstract

The provisions regarding the liquidation of mortgage are regulated in Articles 148 and
following of the Execution and Bankruptcy Law. In addition, in the 45th article of the Law,
the obligation to apply a pledge first is stipulated in terms of receivables secured by pledge. In
accordance with the exception of the aforementioned rule set out in the same article, the
Supreme Court has recently changed its view that the creditor, whose pledged receivables are
also linked to a bills of exchange, can apply to both procedures simultaneously, provided that
they do not recur. The Supreme Court establishes a case law that the creditor cannot pursue the
same debt through foreclosure for bills of exchange, after a follow-up is applied first by
liquidating the mortgage.

In 2017, a Decision was made regarding the Unification of Case Law on whether a receivable
based on a verdict cannot be followed up without a verdict in order to eliminate the differences
in case law issued by the Supreme Court chambers on whether or not to pursue a prosecution
without a judgment through general foreclosure. Pursuant to the aforementioned decision, if the
creditor or mortgage or both are subject to a court decision, the creditor cannot apply for n
general pursuit by liquidating the mortgage. It is acknowledged that the decision to consolidate
the aforementioned case law will also find application in terms of receivables linked to
documents qualifying as a verdict.

Another point to be mentioned is Article 150/1 of the Execution and Bankruptcy Law and the
way of application of this article. It is seen that the Supreme Court's recent decisions have
narrowly interpreted the credit institutions stated in Article 150/1 and accepted that only
banks or financial institutions can pursue the monetary proceedings based on this article in
terms of loan receivables. Although this narrow interpretation of the Supreme Court is in line
with the balance of interest, it contradicts the regulation in the Law. Because there is no such
limitation in the provision of the mentioned article. Furthermore, if the third person who gives
mortgage is also a joint guarantor, it is accepted that the portion of the receivable above the
mortgage limit cannot be claimed in the prosecution with a verdict pursuant to 150/1, and that
the debtor can be pursued by general foreclosure/bankruptcy against the debtor as a joint
guarantor for the remaining portion of the debt.

According to a remarkable decision in terms of the debt for which the mortgage immovable is
responsible, it is stated in the general conditions section of the mortgage bill that the mortgaged
immovable property constitutes the collateral of all debts for which the debtor is solely
responsible for bail, regardless of its source, except for the loan debt, by adding a special
provision to the mortgage bill. If it is clearly stated that a mortgage has been given for a certain
debt, it will not be possible to foreclosure the mortgage for debts of the debtor against the same
creditor whose source is different.

The last point to be focused on within the scope of this study is the Supreme Court's decisions
stating that the article 150/1 can not be applied in terms of receivables arising from consumer

* Dr., ORCID: 0000-0003-2454-2667, e-mail: sezinaktepe@hotmail.com.
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loans, in accordance with the provisions protecting consumers and third parties in the Law of
the Protection of Consumers.

Keywords: EBL m.150/1, foreclosure of mortgage, limit mortgage, principal mortgage.



Medeni Kanuna Gore Senede Baglanmamis Alacak Rehni Kapsaminda Rehinli
Alacaklinin Paraya Cevirme Bakimindan Olanaklar:

Baris Demirsatan”

Ozet

Rehin haklari, hak sahibinin rehin konusu malvarligi unsurunu paraya g¢evirmesi suretiyle
giivence altina alinan alacagin tahsil edilmesini saglar. Bu itibarla rehnin paraya g¢evrilmesi
hakkin 6ziinii olusturur, paraya ¢evirme prosediiriiniin tamamlamasiyla rehin konusu malvarlig
unsuru iizerinde tesis edilmis olan rehin dogrudan dogruya sona erer. Medeni Kanun m. 954/1
uyarinca devredilebilir olduklari &lglide alacak haklari da rehnedilebilir. Ancak rehin
konusunun alacak hakki olmast nedeniyle rehnin paraya gevrilmesi birtakim &zellikler
gosterecektir.

Giivence altina alinan alacak yerine getirilmedigi takdirde rehinli alacaklinin basvuracagi yol,
rehnin paraya ¢evrilmesidir. Paraya cevirme siireci, kural olarak Icra ve Iflas Kanunu’ na
tabidir. Bu kapsamda, ilgili takip siirecleri tamamlandiktan sonra rehnedilen malvarligi unsuru
cebri icra yoluyla satiga ¢ikarilir, ihale sonucunda merhun alici tarafindan iktisap edilir. Bu
siire¢ ITK m. 23/b. 2 ve m. 145 uyarmca alacak rehni igin de gecerlidir. Ayrica IIK m. 120
hilkkmiine basvurulmasi imkani mevcuttur. Uygulamada bu yollara gidilmemektedir. Zira
ihalede bu sekilde alacak hakki iktisap edecek bir isteklinin bulunmasi olasilig1 zayiftir. Thale
bedelinin rehnedilmis alacagin degerinden diisiik olmas1 muhtemeldir. Icra masraflar1 da
giivencenin kapsamini daraltmaktadir. Bu bakimdan alacak rehni agisindan basvurulabilecek
diger paraya ¢evirme yontemi, rehinli alacakliya aracisiz (6zel) paraya ¢evirme yetkisinin rehin
sozlesmesinde taninmasidir. Bu olasilikta dahi paraya ¢evirme, alacak rehni agisindan uygun
bir yontem teskil etmez. Yine rehnedilmis alacagin bedel karsilig1 devredilmesi s6z konusudur.
Ote yandan kanun koyucunun da alacak rehninin bu sekilde paraya cevrilecegi olasiligim goz
ardr ettigi ITK m. 89, 90 hiikiimlerinin uygulanamamasindan ve takibin rehnedilmis alacagn
borglusuna bildirilmesine iliskin hiikiim icermeyen ITK m. 145-146 diizenlemelerinden
sOylenebilir.

Alacak rehninin kurulmasiyla rehin veren alacaklinin ifay1 kabul imkani kisitlanir. Bu kisiye
rehinli alacaklinin rizas1 bulunmaktan (MK m. 961/1I) yapilan eda, Tiirk Borglar Kanunu m.
186 hiikkmii uygulama imkani bulamadigi takdirde ifa hiikkmiine sahip degildir. Rehinli
alacaklinin alacag tahsil yetkisi de yoktur (MK m. 961/I). Oysa rehin haklarina egemen olan
tipe baglilik ilkesine uygunlugu tartisilabilecek fakat alacak rehninin biinyesine en uygun ve
uygulamada benimsenen ¢oziim, rehnedilmis alacagin, rehin veren tarafindan verilen yetki
cergevesinde rehinli alacakl tarafindan tahsil edilmesidir. Alacagin rehinli alacakli tarafindan
dogrudan tahsil edilmesi, rehnin paraya ¢evrilmesiyle benzer sonuglar dogurdugu ve rehin
verenin hukuki durumunu kétiilestirmedigi icin, tipe bagliliga aykir1 sayilmamalidir. Aksi
takdirde alacak rehni pratik islevini biiyiik 6l¢iide yitirir. Bu yetkiye dayanan rehinli alacakli
kendi adina rehnedilen alacagi tahsil eder ve giiven altina alinmig borca sayar. Tereddiitlerin
giderilmesi adina alacak rehnine iligkin Medeni Kanun’ un hiikiimlerinde bu yo6nde bir
diizenlemeye yer verilmesi isabetli olacaktir. Genel islem ehliyeti ¢ercevesinde bu hususta
temsil yetkisi de verilebilir. Ancak bu yetkinin her zaman geri alinabilmesi rehinli alacakli i¢in
giivenli bir yol teskil etmez. Ote yandan rehinli alacakli, giivence altna almnus alacagm
borglusuna karsi genel hiikiimlere gore takas hakkini her zaman kullanabilir. Rehnedilmis
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alacagin borglusu, rehinli alacakli ise takas hakki yine saklidir. Kendi adma tahsil yetkisi
bulunan rehinli alacakli, rehnedilmis alacagi bu alacagin borglusuna olan borcuna karsilik takas
hakkina sahiptir.

Anahtar Kelimeler: Alacak rehni, Paraya ¢evirme, Alacagin tahsili, Takas, Tipe baglilik.



Pledgee’s Powers in Terms of Foreclosure within the Scope of Pledges on Receivables
Not-Evidenced in Writing

Baris Demirsatan”

Abstract

Pledge rights ensure the collection of the secured receivable by empowering the right holder to
foreclosure. In this respect, the foreclosure constitutes the essence of this right. As per art. 954/1
of the Turkish Civil Code Civil Code receivables can also be pledged to the extent that they are
transferable. In such cases, the foreclosure will engender some features, since the subject matter
of the pledge is receivable.

In the event that the secured debt is not fulfilled, the foreclosure is trigged by the pledgee. As a
rule, the liquidation process is subject to the Execution and Bankruptcy Code. In this context,
once the procedure is completed, the pledged asset is put up for sale through forced execution,
the asset is acquired by the buyer. However, with regards to pledges on receivables this method
is rarely used in practice. Because it is unlikely that a bidder arises to acquire the receivable
instead of the subject matter thereof. It is also possible that the tender price is lower than the
actual value of the pledged receivable. Execution costs also affects the efficiency of the pledge.
The other foreclosure method is to grant the creditor to the authority to apply foreclosure
without intermediaries in the pledge agreement. On the other hand, even in this possibility,
foreclosure does not constitute an appropriate method in terms of pledge of receivables. Since
nothing changes in terms of result.

With the establishment of the pledge on receivable, the creditor's authority to accept execution
is restricted. Without consent of the pledgee, the execution does not have releasing effect unless
Art. 186 of the Turkish Code of Obligation may be applied (Art. 961/I1 TCC). The pledgee does
not have the authority to collect the receivables (Art. 961/ TCC). Despite some theoretical
objections that may be asserted, the method that is most appropriate to the structure of the
pledge on receivable and adopted in practice is to collection of the pledged receivable by the
pledgee within the framework of the authority given by the pledger. The direct collection of the
receivable by the pledgee should not be deemed to be against the coercion of type, since it has
similar consequences with the foreclosure and does not worsen the legal status of the pledge.
Otherwise, the pledge of receivables loses its practical function to a great extent. The pledgee
based on this authorization collects the pledged debt on his behalf and sets of for the secured
debt. It would be appropriate to incorporate a provision in this direction into the Turkish Civil
Code in order to eliminate the doubts concerning its validity. Representation authority may also
be given in this regard. However, the ability to withdraw this authorization at any time makes
it disadvantageous for the pledgee.

Keywords: Pledge on receivable, Foreclosure, Collection of receivable, Set-off, Coercion of

type.
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[iK m. 45’e Dayanan Once Rehne Bagvuru Kurahinin Adi ve Miiteselsil Kefalette Kefil
Tarafindan ileri Siiriilebilirligi

Ciineyt Pekmez*

Ozet

TBK m. 585 II’e gore, alacak, kefaletten once veya kefalet sirasinda rehinle giivence altina
alinmugsa, adi kefalette kefil, alacagin 6ncelikle rehin konusundan alinmasini isteyebilir. ITK m.
45’e gore, rehinle temin edilmis bir alacagin borglusu iflasa tabi sahislardan olsa bile alacakli
yalniz rehinin paraya cevrilmesi yoluyla takip yapabilir. Rehin, kefalet borcunun teminati
olmak {iizere verilmisse, kefil, TBK ’da ongoriilen savunmalardan bagimsiz olarak, gerek adi
kefalette gerekse miiteselsil kefalette, kefalet borcu bakimindan asil borglu sifatimi
koruyacagindan kendisine kars1 yapilan takibe kars1 ITK m. 45°deki savunmayu ileri siirebilir.

TBK m. 585 1I ile 1K m.45 arasindaki iliski gercevesinde konu incelendiginde, iigiincii kisi
tarafindan kefaletten sonra verilen rehinlerin paraya ¢evrilmesi savunmasina kefilin dayanip
dayanamayacagi hususunun doktrinde tartismali oldugu goriilmektedir. Bir goriis TBK m. 585
IT ve TBK m. 596 IT'yi birlikte degerlendirerek 1K m. 45°in burada uygulanmayacagim ileri
siirerken, diger goriis ITK m. 45 karsisinda hiikmiin degerini yitirdigini ileri siirer. Adi kefalette
[IK m. 45 bakimindan durum bu yénde iken, miiteselsil kefalette 6zellikle TBK m. 586 II
kapsaminda, adi kefalette ileri siiriilen goriislerin dayandigi esaslar burada da kullanilmak
suretiyle tartismalar devam etmistir.

TMK m. 586 II’e gore, alacak teslime bagli taginir rehni veya alacak rehni ile giivenceye
baglanmigsa, rehnin paraya c¢evrilmesinden once kefile bagvurulamayacaktir. Hiikiim agikca
teslime bagli taginir rehni ve alacak rehni bakimindan kefilin dnce rehnin paraya ¢evrilmesi
defini ileri siirmesine imkan tanimistir. Doktrinde tasinir ve alacak rehninin verilis zamani ve
kim tarafindan verildigine iliskin ¢esitli tartismalar mevcuttur. Taginir rehni ve alacak rehni ne
zaman verilmis olmalidir ki kefil 6nce rehnin paraya ¢evrilmesi define bagvurabilsin? Birinci
goriige gore kefil, kefalet tarihinden sonra ti¢iincii kisi tarafindan verilmis rehinlere 6ncelikle
basvurabilecek, ITK m. 45 burada da uygulama alan bulabilecektir. Tkinci goriis ise, TBK m.
585 II’de adi kefile dahi verilmeyen bir savunmanin miiteselsil kefile verilemeyecegini ileri
stirer. Yargitay, TBK m. 586 I ve II ’nin agik ifadesinden yola ¢ikarak tasinmaz rehni ve TBK
m. 586 II kapsami1 diginda kalan sicile kaydi zorunlu olan taginir rehni ile teminat altina alinan
alacaklara kars1 once rehne basvuru kuralina (ITK m. 45), miiteselsil kefilin bir savunma arac1
olarak dayanamayacagi yoniinde kararlar vermistir.

Kanaatimizce TBK ’daki smirlar goz éniine alindiginda kefilin 1IK m. 45’e dayanabilecegi
hususu sorgulanmalidir. Ozellikle TBK m. 591°de yer alan kefilin asil bor¢luya ait savunmalari
ileri siirme hakk1 oldugu hatta zorunlu oldugu diizenlemesi cergevesinde, kefilin, IIK m. 45°de
yer alan 6nce rehne bagvuru kuralini ileri siirtilebilecegi sdylenebilir ise de, adi kefalete iliskin
TBK m. 585 ve miiteselsil kefalete iliskin TBK m. 586 I ve II’nin TBK m. 591’1 sinirlandiran
diizenlemeler oldugu gozardi edilmemelidir. Bu kapsamda [IK m. 45, TBK nin kefile verdigi
savunmalar ¢er¢evesinde degerlendirilmelidir.

Anahtar Kelimeler: Once rehne basvuru, miiteselsil kefalet, adi kefalet, rehin, kefil.
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The Applicability by the Surety of “Application to the Pledge first” Rule on TBEC Art.
45 in Ordinary Suretyship and in Joint Suretyship

Ciineyt Pekmez*

Abstract

According to Turkish Obligation Code (TOC) Art. 565 11, if the claim is secured with a pledge
before or during the suretyship, the surety may request that the claim be taken from the pledge
issue first at ordinary suretyship. Even if the debtor of a pledged claim is from persons subject
to bankruptcy, the creditor can pursue only by converting the pledge into money. The surety
can claim the defense of “applying pledge first” based on Turkish Bankruptcy and Enforcement
Code (TBEC) Art. 45 against the prosecution against her, as she will preserve her status as the
principal debtor in terms of the surety debt, regardless of the defenses stipulated in the TOC.

When the subject is examined in the relation of TOC Art. 565 II and TBEC Art. 45, it is seen
that the question of whether the surety can rely on the defense of converting the pledges given
by the third party into money after the bail is disputable in the doctrine. According to an opinion,
by evaluating TOC Art. 585 Il and TOC Art. 596 II together, they claim that TBEC Art. 45 will
not be applied here, the other opinion claims that TOC Art. 585 II loses its value against TBEC
Art. 45.

In our opinion, considering the limits in the TOC, the issue that the surety can rely on TBEC
Art. 45 should be questioned. In particular, within the framework of the regulation that the
surety has the right to put forward the defenses of the main debtor and even is obligatory, Even
if it seems to be said that the surety can first put forward “applying pledge first” rule, It should
not be overlooked that TOC Art. 585 II on ordinary suretyship and TOC 596 II on joint
suretyship are the regulations which restrict TOC Art. 591 on which is regulated that the surety
can put forward the defense of the debtor against the creditor.

Keywords: The application to the pledge first, the joint suretyship, the ordinary suretyship, the
pledge, the surety.
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Garame Ipotegi

ibrahim Tamer*

Ozet

Birden fazla banka bir araya gelerek belli bir borgluya tahsis ettikleri krediyi teminat altina
almak i¢in toplu rehin tesis etmekte ve bu islem garame ipotegi olarak adlandirilmaktadir.
Garame ipotegi uygulamada, ayni kisiden alacakli olan birden fazla bankanin bir araya gelerek
bir taginmaz iizerinde, herhangi bir Oncelik-sonralik iliskisi yaratmaksizin ipotek kurmak
istemeleri durumunda ortaya c¢ikmaktadir. Genellikle bankalarim konsorsiyum seklinde
kullandirdiklart kredilerde uygulanir. Birden fazla banka bir araya gelerek, tek alacakli sifatiyla
miisterilerine kredi kullandirmakta ve boylece kullandirdiklar kredi tek ve ayni alacak gibi
kabul edilerek bu kredinin teminati i¢in toplu rehin tesis edilmektedir. Toplu rehnin paraya
¢evrilmesi durumunda da elde edilen bedel, her bankanin verilen kredi miktarina katilma orani
temel alinarak, bankalar arasinda bolistiiriilmekte; bu kisilerin tamami tek alacakli gibi
goriilmektedir. Garame anlagmasi noterde, garame ipotegi tapu dairesinde diizenlenir. Garame
ipoteklerinde her bankanin bir “garame pay1” vardir. Bu pay, diizenlenen ipotek resmi
senedinde ve ipotek belgesinde agik¢a yer alir. Garame anlagmasi (oranlama anlagmasi),
ipotegin tesisi sirasinda veya sonradan birden ¢ok ipotek alacaklisi arasinda yapilan ve
taginmazin paraya cevrilmesi halinde, tist derecedeki ipotegin Oncelikli olmasi hakkini
kaldirarak, satis bedelinin alacak miktarlari arasindaki orana gore paylastiriimasini 6ngdren bir
anlagmadir. Bu anlagma sonucu tarih siras1 gézetilmeksizin eski ve yeni ipotekler sira esitligi
prensibince ayni sirada yer alacak; dolayisiyla satis bedelinden de alacaklari oraninda
yararlanacaklardir. Garame anlasmasina sadece ipotek alacaklilariin katilmasi yeterlidir.
Tasinmaz malikinin imzasina veya muvafakatina gerek yoktur. Garame ipoteginde, ipotegin
alacakl1 stitununa birden ¢ok alacaklinin adi yazilir. Her bir alacaklinin alacak hissesi farkli ise
alacakli isimlerinin karsisina hisse oranlar1 yazilir. Bankacilik hukuku uygulamasinda garame
ipoteginin finansal yeniden yapilandirilmada kullanilmasi 6nemlidir. Garame ipotegi/rehni bu
uygulamalarda, FYY programina dahil olan alacakli finans kuruluglarinin firmalarin mevcut
kredilerini yenilemek ve/veya ilave kredi verilmesi asamalarinda devreye girmektedir. flave
kredi kullandirilan/kredileri yenilenen firmalarin, mevcut teminatlarina ilave olarak verecekleri
teminatlar, alacakli kuruluslarca kullandirilan kredi miktarlarina uygun oranlarda olmak tizere
teminatlanmasini saglayacagindan alacakli kuruluglar arasinda bir denge kurulacaktir. Finans
kuruluslarinin kendi aralarindaki teminat da 6ncelik (sira) tartismasina yol agmadan kisa yoldan
¢Oziim saglanmig da olacagindan FY'Y sozlesmelerinin sonuca ulagmasi kolaylasacaktir.

Anahtar Kelimeler: Garameten Paylasim, fpotek, Finansal Yeniden Yapilandirma.
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Pro-Rata Mortgage

ibrahim Tamer*

Abstract

Several banks come together, in order to establish a collective pledge to secure the loan they
allocate to a certain borrower and this is called pro-rata mortgage. In practice, pro-rata mortgage
arises in the situation that, several banks with creditors from the same person coming together
on an immovable property, when they want to establish a mortgage without creating any
priority-post relationship. It is generally applied for loans made by banks as consortiums.
Several banks come together to provide loans to their customers as a single creditor and and
thus, the loan they provide is accepted as one and the same receivable and a collective pledge
is established for the security of this loan. In case of liquidation of the pledge, the amount
obtained is divided among the banks based on the rate of participation of each bank to the loan
amount; all of these people are seen as single creditor. Pro-rata agreement is drawn up at the
notary public, and the pro-rata mortgage at the land registry office. Each bank has a "pro-rata
share" in pro-rata mortgages. This share is clearly included in the official mortgage deed and
the mortgage certificate. A pro-rata agreement (proportioning agreement), which can be made
during the establishment of the mortgage or subsequently between multiple mortgage creditors,
is an agreement that stipulates that the sale price will be divided according to the ratio between
the receivable amounts by removing the right of the upper-level mortgage to take priority in
case of real estate being converted into money. As a result of this agreement, the old and new
mortgages will be in the same order, regardless of the order of the date, according to the
principle of equality of order; therefore, they will benefit from the sales price in proportion to
their receivables. Only mortgage creditors need to participate in the garame agreement. The
signature or consent of the immovable owner is not required. In a pro-rate mortgage, more than
one creditor's name is written in the payee column of the mortgage. If the receivable shares of
each creditor are different, share ratios are written in front of the creditor names. In banking
law practice, it is important to use garame mortgage in financial restructuring. In these
applications, the pro-rata mortgage/pledge comes into play in the stages of renewal of the
existing loans of the creditor financial institutions included in the FY'Y program and/or the
granting of additional loans. A balance will be established between the creditor institutions,
since the collaterals to be given by the firms that have extended additional credits/renewed their
credits in addition to their existing collaterals will ensure that they are collateralized at rates
appropriate to the amount of credits extended by the creditor institutions.

Keywords: Pro-Rata Share, Mortgage, Financial Restructuring.
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Roma Hukuku’nda Kefalet S6zlesmesinin Tarihsel Gelisimi

Bengi Sermet Sayin Korkmaz"

Ozet

Teminat; bor¢lu veya tiglincli bir kisi tarafindan bir borcun ifa edilmesinin temini veya ifa
edilmemesi halinde alacaklinin ugrayacag: zararin karsilanabilmesi i¢in alacakliya verilen
giivence olarak tanimlanir. Modern hukuklarda oldugu gibi Roma Hukuku’nda da teminat, ayni
teminat ve sahsi teminat olmak lizere ikiye ayrilmaktaydi. Ayni teminat, alacaklinin alacagina
karsilik, bagkasina ait bir mal {izerinde ayni bir hak elde ettigi teminat tiiriidiir. Sahsi teminat
ise asil borg iliskisinin tarafi olmayan ti¢lincii bir kisinin, bor¢lunun borcunu ifa etmemesi
durumunda kendisinin sahsen sorumlu olacagmni taahhiit ederek alacakliya sahsi giivence
vermesidir. Roma Hukuku’nda ifanin saglanmasi acisindan borcun teminat altina alinmasi
onemli bir husus olmakla birlikte, ayni teminattan ziyade sahsi teminata daha fazla ihtiyag
duyuldugu goriilmektedir. Giiniimiiz ticaret yasaminda kredi teminatinin araci olarak ayni
teminat sahsi teminattan ¢cok daha 6nemliyken, Antik Roma'da bunun tam tersiydi. Roma’nin
bir tarim toplumu oldugu déneme egemen olan giiven iligkisi, s6ze baglilik ve gii¢lii arkadaslik
baglari, Cumhuriyet Roma'sinin sosyal gercekligi icinde sahsi teminatlar baglaminda 6énemli
bir rol oynamistir. Hatta, Antik Roma'da ayni teminatlar arasinda yer alan rehin, siradan
insanlarin hukuki islemlerinde bagvurduklari bir arag olarak goriilmekteydi. Roma Hukuku’nda
sahsi teminata daha fazla ihtiya¢ duyulmasinin nedenleri arasinda, saygin Roma vatandaslarinin
sOzlerinin baglayiciligina ek olarak; bor¢lunun borcundan fiziki varligi ile sorumlu oldugu eski
hukuk sistemlerinde sahis iizerinde icranin kesinligi; sonraki donemlerde bir tiir iflas olan
bor¢lunun tiim malvarhigiyla sorumlu olmasi; tapu sicilinin bulunmamasi sebebiyle rehin
haklarinda aleniyetin saglanamamasi da sayilabilir. Roma Hukuku’nda sahsi teminati saglayan
kurumlar kefalet s6zlesmesi ve kefalet hizmeti goren diger garanti islemleridir. Sahsi teminatin
en 6nemli sekli olan kefalet sozlesmesi, kefili, asil bor¢lunun borcunu alacakliya karsi temin
etmekle yiikiimlii kilan bir s6zlesmedir. Bu yiikiimliiliik, kefilin alacakliya karsi bu borgtan
sahsi olarak sorumlu olmasini ihtiva eder. Roma Hukuku’nun ilk donemlerinden beri kefalet
sozlesmesi stipulatio ile yapilirdi. En eski kefalet sekli yalniz Roma vatandaglarinin yapabildigi
ve sozll borglart teminat altina alan sponsio’dur. Sponsio’nun herkes tarafindan yapilamamasi
ve her tiirlii borg i¢in gecerli olmamasi fidepromissio ve fideiussio olarak isimlendirilen ve
stipulatio ile yapilan iki yeni kefalet seklinin ortaya ¢cikmasina neden olmustur. Fidepromissio,
yabancilarin da sahsi teminatlarda bulunabilmesini saglayan ve sozlii borglari teminat altina
alan bir hukuki iglemdir. Fideiussio ise her gesit borcu teminat altina alan ve yabancilarin da
taraf olabildigi bir kefalet seklidir. Justinianus Hukuku’nda sadece fideiussio’ya yer verilmistir.
Modern hukuklardaki kefalet sozlesmesinin temelleri Roma Hukuku’ndaki bu kuruma
dayanmaktadir. Calismamizin konusunu, Roma’nin antik donemlerinden beri var olan ve
lustinianus Ddnemi’ndeki big¢imiyle giinlimiiz hukukunu etkileyen kefalet sézlesmesinin
tarihsel gelisimi olusturmaktadir.

Anahtar Kelimeler: Kefalet S6zlesmesi, Roma Hukuku, Sponsio, Fidepromissio, Fideiussio.
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Historical Development of the Suretyship Contract in Roman Law

Bengi Sermet Sayin Korkmaz"

Abstract

Guarantee; it is defined the assurance given to the creditor in order to meet the loss of the
creditor in the event of performance or non-performance of a debt by the debtor or a third party.
As in modern law, in Roman law, the guarantee could be both real and personal. Real guarantee
is a guarantee kind which is founded against the receivable of creditor and is founded on another
person’s property. Personal guarantee is a third person who is not a party to the original debt
relationship; in case the debtor fails to fulfill his debt, he guarantees that he will be personally
responsible for the creditor and gives personal guarantee to him. Although securing the debt is
an important issue in terms of performance in Roman law, it is seen that there is a need for
personal guarantee more than real guarantee. While real guarantee as a means of credit
guarantee in today's business life is far more important than personal guarantee in Ancient
Rome. The relationship of trust, commitment to words and strong friendships that dominated
the period when Rome was an agricultural society played an important role in the social reality
of the Roman Republic in the context of personal guarantees. In fact, the pledge, which was
among the real guarantees in Ancient Rome, was seen as a tool that ordinary people used in
their legal proceedings. Among the reasons for the greater need for personal guarantee in
Roman law, in addition to being binding on the words of respected Roman citizens; the certainty
of execution on the person in the old legal systems where the debtor is responsible for his debt
with his physical existence; the debtor, who was a kind of bankruptcy in the following periods,
are responsible for all his assets; lack of publicity in pledge rights can also be counted due to
the absence of the land registry.

Institutions that provide personal guarantee in Roman law are suretyship contract and other
guarantee transactions that provide surety services. The suretyship contract, which is the most
important form of personal guarantee, is a contract that obliges the surety to provide principal
debtor's debt against the creditor. This obligation includes the surety's personal liability to the
creditor for this debt. Since the early days of Roman law, the suretyship contract was made with
stipulatio. The oldest form of suretyship is sponsio, which can only be done by Roman citizens
and guarantees verbal debts. The fact that sponsio cannot be made by everyone and is not valid
for all kinds of debts has led to the emergence of two new forms of surety, called fidepromissio
and fideiussio, made with stipulatio. Fidepromissio is a legal procedure that allows foreigners
to make personal guarantees and guarantees verbal debts. Fideiussio, on the other hand, is a
form of suretyship that guarantees all kinds of debts and foreigners can also be a party. Only
fideiussio is included in the Justinian law. The bases of the suretyship contract in modern law
are based on this institution in Roman law. The subject of our study is the historical
development of the suretyship contract, which has existed since the ancient times of Rome and
influenced today's law with its form in the Justinian period.

Keywords: Suretyship Contract, Roman Law, Sponsio, Fidepromissio, Fideiussio.
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Banka Kredi Sozlesmelerinin Genel islem Sartlar1 Baglaminda Degerlendirilmesi

Sahin Akincr*

Ozet

Bankalarin miisterileri ile yaptiklart kredi sdzlesmeleri ¢ogu zaman genel islem sartlari iceren
sozlesmeler seklinde karsimiza c¢ikmaktadir. Bu sozlesmelerin kredi alan tarafi tliketici
olabilecegi gibi tacir de olabilmektedir. Kredi alanin tiiketici olmas1 halinde dncelikli olarak
6502 sayili Tiketicinin Korunmas1 Hakkinda Kanun’un 5. maddesinde diizenlenen haksiz
sartlara iligkin hiikiimler uygulanmaktadir. Ciinkd bu hiikiimler, TBK m. 20 vd.’da diizenlenen
genel islem sartlarina iligkin hiikiimlere nazaran 6zel hiikiim niteligindedir. Bununla beraber,
haksiz sartlarla ilgili diizenlemelerde eksiklik bulunmasi halinde genel hiikiim niteligindeki
TBK m. 20 vd. hiikiimlerinin uygulanmasi giindeme gelmektedir. Ote yandan, TKHK’ nin 22
vd. maddelerinde tiiketici kredileri 6zel olarak diizenlemistir. Bu nedenle genel islem sartlart
devreye girmeden 6nce bu 6zel diizenlemelerin uygulanmasi gerekmektedir.

Kredi alanin tacir olmasi halinde genel islem sartlarina iligkin hiikiimlerin uygulanip
uygulanmayacagi tartismalidir. Fakat doktrindeki hakim goriis ve Yargitay kararlarina gore bu
hiikiimlerden tacirler de yararlanma imkanina sahiptir.

Bir sdzlesme genel islem sartlari igeriyorsa ii¢ tiirlii denetim s6z konusudur. Birincisi yiiriirliik,
ikincisi igerik, ti¢linciisii ise yorum denetimidir.

Yiiriirlik denetimi bir sézlesme hiikmiiniin sézlesmenin igerigine dahil olup olmamasiyla
ilgilidir. Kars1 tarafin menfaatine aykiri bir genel iglem sartinin sdzlesmenin kapsamina girmesi,
sozlesmenin yapilmasi esnasinda diizenleyenin karsi tarafa bu sartlarin varligi halinde bilgi
vermesi halinde miimkiindiir. Bilgi verilmemisse TBK m. 21’¢ gdre bdyle bir hiikkiim
yazilmamis sayilir. Sayet banka kredi s6zlesmeleri bu sekilde genel islem sartlari iceriyorsa ve
kars1 tarafa gerekli bilgi verilmemisse, karsi taraf tacir bile olsa aleyhine olan hiikiimler
yazilmamis sayilacaktir.

TBK m. 21/I’ ye gore sdzlesmenin niteligine ve igin 6zelligine yabanci olan genel islem sartlari
da yazilmamis sayilir. Su halde banka tarafindan kredi sézlesmelerine konulan bu tiir sartlar da
ayn1 miieyyide ile karsi karsiya kalacaktir.

TBK m. 24’¢ gore, diizenleyene, genel islem sartlar1 igeren bir sdzlesmenin hiikiimlerini tek
tarafli olarak degistirme yetkisi veren hiikiimler de yazilmamis sayilir. Mesela bankaya tek
tarafli olarak faizi arttirma yetkisi veren hiikiimler bu sekildedir.

Doktrindeki hakim goriise gore yazilmamig sayilma halinde bir kismi yokluk s6z konusu olur.

Ikinci denetim igerik denetimidir. Bir sozlesme hiikmii, karsi taraf bilgilendirildigi igin
sozlesmenin igerigine dahil olabilir. Fakat TBK m. 25’e gore, diiriistliik kuralina aykir1 bir
bicimde kars1 tarafin durumunu agirlastirict nitelikte hiikiimler sézlesmeye konulamaz. Buna
aykir diizenlemeler kanunun emredici hiitkiimlerine aykirilik sebebiyle kesin hiikiimsiizdiir. Bu
miieyyide banka kredi sdzlesmelerine konulan hiikiimlerde de karsimiza ¢ikabilmektedir.

Nihayet iigiincii denetim yorum denetimidir. TBK m. 23’e gore, genel islem sarti igeren
sozlesmede yer alan bir hilkiim agik ve anlagilir degilse veya birden ¢ok anlama geliyorsa
diizenleyenin aleyhine olan yorum tarzi kabul edilir. Banka kredi sdzlesmelerinde de bu tiir

* Prof. Dr., istanbul Ticaret Universitesi Hukuk Fakiiltesi, Medeni Hukuk ABD, ORCID: 0000-0002-2894-3655,
e-posta: sakinci@ticaret.edu.tr.



hiikkiimlerle karsilagmak miimkiindiir. Béyle bir durumda yorum, kredi miisterisinin lehine
olacak sekilde yapilmak durumundadir.

Sozlini ettigimiz bu problemler internet {izerinden yapilan kredi s6zlesmeleri i¢in de gegerlidir.

Anahtar Kelimeler: Banka kredi sdzlesmeleri, Genel islem sartlari, Kredi alan, Tiiketici
Hukuku, Ticari sdzlesmeler.
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Consideration of Bank Credit Contracts within the Context of Standardized
Transaction Conditions

Sahin Akincr*

Abstract

The loan agreements that banks make with their customers often appear in the form of
agreements containing general transaction terms. The lonee of these contracts can be either the
consumer or the merchant. In case the lonee is a consumer, the provisions regarding unfair
terms regulated in Article 5 of the Law No. 6502 on the Protection of the Consumer are
primarily applied. Because these provisions are special provisions compared to the provisions
regarding general transaction conditions regulated in article 20 of the Turkish Code of
Obligations and its continuation. However, if there is a deficiency in the regulations regarding
unfair terms, the application of the provisions of Article 20 and the rest of the Turkish Code of
Obligations, which are general provisions, comes to the fore. On the other hand, consumer loans
are specially regulated in articles 22 and following of the Consumers Protection Law. For this
reason, these special regulations must be applied before the general operating conditions come
into play.

If the lonee is a merchant, it is controversial whether the provisions on general transaction
conditions shall apply. However, according to the prevailing opinion in the doctrine and the
decisions of the Supreme Court, merchants also have the opportunity to benefit from these
provisions.

If a contract contains standardized terms and conditions, there are three types of audits. The
first is the enforcement, the second is the content, and the third is the comment audit.

The enforcement audit is about whether a contract clause is included in the content of the
contract. A general transaction condition contrary to the benefit of the counterparty can only be
included in the content of the contract, provided that the issuer informed the other party by the
issuer during the establishment of the contract. If no information is given, such a provision is
deemed not written according to Article 21 of the Turkish Code of Obligations. If the bank loan
agreements contain such standardized transaction terms and the counterparty has not been given
the necessary information, the unfavourable provisions will be deemed not written, even if the
counterparty is a merchant.

According to Article 21 / II of the Turkish Code of Obligations, the standardized transaction
conditions that are foreign to the nature of the contract and the nature of the business are also
deemed not written. In this case, such conditions imposed by the bank on loan agreements will
also face the same sanction.

According to Article 24 of the Turkish Code of Obligations, provisions that authorize the issuer
to unilaterally change the terms of a contract containing standardized transaction conditions are
deemed not written. For example, the provisions authorizing the bank to increase the interest
rate unilaterally are like this.

According to the dominant view of the doctrine, there is a partial non-existence in case of
assuming as "not written".
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The second control is the content control. A contractual provision may be included in the
content of the contract as the counterparty is informed. However, according to Article 25 of the
Turkish Code of Obligations, provisions that aggravate the situation of the other party in
violation of the integrity rule cannot be included in the contract. The regulations contrary to this
are definitely null and void due to contradiction with the mandatory provisions of the law. This
sanction can also be encountered in the provisions placed in bank loan agreements.

Finally, the third audit is the comment audit. According to the article 23 of the Turkish Code of
Obligations, if a provision included in the contract containing a standardized transaction
condition is not clear and understandable or if it has more than one meaning, the method of
interpretation against the drafter is accepted. It is possible to encounter such provisions in bank
loan agreements. In such a case, the comment must be made in favour of the loanee.

These problems mentioned above are also valid for credit agreements which are concluded
online.

Keywords: Banking credit agreements, Standardized contract terms, Lonee, Consumers law,
Commercial contracts.
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Kefalet ve Garanti Ayriminda Sézlesme Klozlarindan Cikarilan Yorum Kurallar:

F. Ceren Sadioglu*

Ozet

Kefalet ve garanti sdzlesmeleri, asil bor¢lu borcunu ifa etmedigi, geregi gibi ifa etmedigi veya
zamaninda ifa etmedigi hallerde alacakliya, giivence verene bagvurma hakki taniyan kisisel
teminat sozlesmeleridir. Kefalet sozlesmesi, Tirk Borglar Kanunu’nun 581 ila 603.
maddelerinde diizenlenmis olmakla birlikte garanti sdzlesmesi, kanunda diizenlenmemis
kendine Ozgii yapisi olan bir sozlesmedir. Doktrinde garanti sozlesmesi, “saf garanti
sozlesmesi” ve “kefalet benzeri garanti s6zlesmesi” olarak ikiye ayrilmaktadir. Saf garanti
sozlesmesi ile garanti alani belli bir davranigta bulunmaya veya baska olaylara bagli bir
tesebbiise girismeye sevk etmek amaglanmaktadir. Bu tip garantide sadece garanti alan ile
garanti veren arasinda bir sozlesme bulunmakta ve herhangi bir asil borg iligkisi
bulunmamaktadir. Kefalet benzeri garanti sdzlesmesinde ise garanti veren, garanti
alan/muhatap ve edimi garanti edilen ii¢iincii kisi/lehtar olmak iizere li¢ koseli bir iligski s6z
konusudur. Garanti veren, garanti alana, ti¢iincii kisinin belli bir davranista bulunacagini temin
etmekte; temin edilen eylemin gerceklesmemesi halinde ugrayacagi zarari tazmin etmeyi
taahhiit etmektedir. Iste ii¢ koseli bir iliski olusturmasi ve muhatap ile iiciincii kisi arasinda asil
borg iliskisinin bulunmasi bakimindan benzerlikleri sebebiyle kefalet benzeri garanti
sozlesmesi ile kefalet sozlesmesinin ayirt edilmesi, uygulamada birgok sorun dogurmaktadir.
Kefalet ve garanti arasindaki baglica farklar sunlardir: Kefilin borcu fer’ i iken garanti verenin
borcu asli niteliktedir. Kefil, asil borgluya ait def’i ve itirazlari ileri stirebilirken garanti veren,
asil bor¢luya ait def’i ve itirazlar ileri siiremez. Kefil, 6dedigi bor¢ oraninda alacaklinin
haklarina halef olurken garantide halefiyet iligkisi bulunmaz. Kefilin alacakliy1 borcun ifasini
kabule veya kendisini kefaletten kurtarmaya zorlama hakki varken garanti verenin bdyle bir
hakk1 bulunmamaktadir.

Kisisel teminata iligkin bir s6zlesmenin kefalet veya garanti olarak nitelendirilmesi, sézlesmeye
uygulanacak hiikiimlerin tespit edilmesi bakimindan 6nemlidir. Tiirk Borglar Kanunu’nda kefili
koruyucu hiikiimler bulunmaktayken garanti veren sadece genel hukuk ilkeleriyle
korunmaktadir. Bir sézlesmenin kefalet mi yoksa garanti mi oldugunun tespit edilmesi i¢in,
TBK m. 19 geregince taraflarin sozlesmeyi nitelendirmede kullandiklari tabirlere bagli
kalinmamali; gercek ve ortak amaclart arastirilmalidir. Siiphesiz s6zlesmenin niteliginin
belirlenmesi igin ilk ¢ikis noktasi, taraflarin kullandiklari ifade ve terimlerdir. Ancak bu ifade
ve terimler, taraflarin gercek ve ortak iradesini yansitiyorsa 6nemlidir ve dikkate alinmalidir.
Uygulamada siklikla rastlanan bazi s6zlesme klozlarinin, taraflarin gergek ve ortak iradesini
belirleme bakimindan yardimci olacagi sdylenebilir. Bunlardan bazilari kefalet sozlesmesinin,
bazilari ise garanti sézlesmesinin varligina isaret etmektedir. Ornegin tartisma def’inden, énce
rehnin paraya cevrilmesi def” inden veya bdlme def” inden feragat klozlari, taraflarin kefalet
sozlesmesi kurma amacinda oldugunu gostermektedir. Ayrica asil borgluya riicu hakkinin
ancak alacakli tamamen tatmin edildikten sonra kullanilabilecegine iligkin kloz, teselsil klozu,
asil bor¢lunun borcunu ifa etmemesinde kusurlu olmasi sartina bagl olarak yiikiimliilik altina
girme klozu, asil borg iligkisine veya kefalete iliskin kanun hiikiimlerine yapilan atiflar kefalet
sOzlesmesinin varligina isaret etmektedir. Buna karsilik ilk talepte ddeme sartina iliskin kloz,
asil borg iligkisinden dogan def’i ve itirazlardan feragate iliskin kloz, edimin ifa edilmedigini
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gosteren bazi belgelerin ibrazi {izerine 6deme sartina iligskin kloz veya MTO’ nun kurallarina
atif yapilmasi garanti sdzlesmesinin varligina isaret etmektedir.

Sozlesme metnindeki klozlarin eksik olmasi veya sozlesmenin niteliginin belirlenmesinde
yeterli olmamasi durumunda amagsal yorum yapilmalidir. Somut olayin sartlart g6z 6nlinde
tutularak sdzlesmenin kurulmast sirasinda taraflarin ekonomik ve hukuki amacinin ne oldugu
ve bu amaca hangi kisisel teminat ¢esidi ile daha kolay ulagacaklari tespit edilmelidir.

Anahtar Kelimeler: Kefalet sozlesmesi, garanti sozlesmesi, kefalet ve garanti ayrimi,
sozlesme klozlari, yorum kurallar.
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Interpretation Rules from the Contractual Clauses on the Discrimination of
Suretyship and Guaranty

F. Ceren SADIOGLU*

Abstract

The contract of suretyship and the contract of guaranty are personal security contracts that give
the creditor/acceptor the right to apply to the surety/guarantor in cases where the principal
debtor does not fulfill her debt, does not perform properly or does not perform it on time.
Although the contract of suretyship is regulated in Articles 581-603 of Turkish Code of
Obligations, the contract of guaranty is a sui generis contract that is not regulated by law. In the
doctrine, the contract of guaranty is divided into two as “the contract of pure guaranty” and “the
contract of guaranty like surety”. With the contract of pure guaranty, it is aimed to induce
acceptor to take a certain behavior or to attempt related to other events. In this type of guaranty,
there is only a contract between the acceptor and the guarantor and there is no principal
contractual relationship. In the contract of guaranty like surety, there is a three-pointed
relationship between the guarantor, the acceptor and the third party (beneficiary) whose
performance is guaranteed. The guarantor ensures that the third party will act in a certain
behavior; undertakes to compensate the damage to be incurred in the event that the action
provided is not realized. Because of their similarities in that they form a three-pointed
relationship and have a principal contractual relationship between the acceptor and the third
party, distinguishing between the contract of guaranty like surety and the contract of suretyship
creates many problems in practice. The main differences between suretyship and guaranty are
as follows: The obligation of surety is accessory, at the other side the obligation of the guarantor
is primary. While the surety can put forward the pleas and objections of the principal debtor,
the guarantor can not put forward the pleas and objections of the principal debtor. While the
surety succeeds the rights of the creditor at the rate of the debt he has paid, there is no succession
relationship in the guaranty. While the surety has the right to force the creditor to accept the
performance of the dept or to release him from suretyship, the guarantor does not have such a
right.

The qualification of a personal security contract as a suretyship or guaranty is important in
determining the provisions to be applied to the contract. While the Turkish Code of Obligations
has protective provisions for the surety, the guarantor is protected only by the principles of
general law. In order to determine whether a contract is a suretyship or a guaranty, in accordance
with Article 19 of the Turkish Code of Obligation the terms used by the parties in describing
the contract should not be adhered to; their true and common goals should be investigated.
Undoubtedly, the first starting point for determining the character of the contract is the
expressions and terms used by the parties. However, these expressions and terms are important
and should be considered if they reflect the true and common will of the parties. It can be said
that some contract clauses, which are frequently encountered in practice, will help in
determining the true and common will of the parties. Some of these indicate the existence of a
contract of suretyship, and some indicate the existence of a contract of guaranty. For example;
the waiver-clause of plea of discussion, the waiver-clause of plea of foreclosure of the pledged
property, the waiver-clause of plea of division indicate that the parties intend to establish a
contract of suretyship. In addition, the clause stating that the right of recourse to the principal
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debtor can only be used after the creditor is fully satisfied, the clause of solidarity, the clause
of liability provided that the principal debtor is defective in failing to fulfill his debt, references
to the principal contractual relationship or the provisions of the law on suretyship indicate the
existence of a contract of suretyship. On the other hand, the clause on the condition of payment
in the first request, the waiver-clause of pleas and objections arising from the principal
contractual relationship, the clause on the condition of payment upon the submission of certain
documents indicating that the performance has not been performed or references to ICC” s rules
indicate the existence of a contract of guaranty.

If the clauses in the text of the contract are missing or are not sufficient to determine the
character of the contract, it should be made a teleological interpretation. Considering the
conditions of the concrete event, it should be determined what the economic and legal purpose
of the parties during the establishment of the contract and with which type of personal security
they will achieve this goal easily.

Keywords: Contract of suretyship, contract of guaranty, discrimination of suretyship and
guaranty, contractual clauses, interpretation rules.
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Tiirk Bor¢lar Kanunu’na Gére Kefilin Asil Borg iliskisinden Dogan Savunma imkénlar

Giinhan Goniil Kosar*

Ozet

Bir kisisel teminat sozlesmesi olan kefalet sozlesmesi, kefilin alacakliya karsi, bor¢lunun
borcunu ifa etmemesinin sonuglarindan kisisel olarak sorumlu olmay1 iistlendigi s6zlesme
anlamina gelmektedir. Kefalet iliskisi, kefil ile alacakli, alacakli ile asil bor¢lu ve kefil ile asil
borglu arasindaki iliskileri igeren tiglii bir iliskidir. Bu hukuki iliskide, kefilin ifa edilmemesinin
sonuglarindan sorumlu oldugu iligki asil borg iligkisi; kefil ile alacakli arasindaki iliski kefalet
sozlesmesi, bor¢lu ile kefil arasindaki iliski ise i¢ iliskidir.

Kefalet sozlesmesini diger teminat sozlesmelerinden ayiran baslica 6zelligi kefaletten dogan
borcun fer’ i, yani bagli bir bor¢ olmasidir. Buna gore, gecerli bir asil borg iliskisinin dogmus,
devam etmekte ve sona ermemis olmasi gerekmektedir. Fer’ilik 6zelliginin en 6nemli sonucu,
kefilin, asil borg iligkisinden kaynaklanan ve asil borglu tarafindan alacakliya karsi ileri
stiriilebilecek savunma imkanlarini alacakliya kars ileri siirebilmesidir.

Asil borg iligkisinden dogan savunma imkanlarinin kefil tarafindan kullanilmasina iliskin
kurallarin incelenecegi bu ¢alismada, oncelikle, asil borglu kendisine ait olan bir def” iden
vazgecmis olsa bile kefilin, yine de bu def” iyi alacakliya karsi ileri siirebilecegi yoniindeki
TBK m. 591/2 hiikmii incelenecektir. Daha sonra, asil borg iligkisinden dogan savunma
imkanlariin kefil tarafindan kullanilmasina iligkin bir diger diizenleme olan kumar veya
bahisten dogan bir borca kefalette kefilin, borcun bu niteligini bilmis olsa bile, asil bor¢lunun
sahip oldugu def’ileri ileri siirebilecegine yonelik agik diizenleme (TBK m. 591/4)
degerlendirilecektir. Bunu takiben kefilin asil bor¢lunun asil borg iligkisinden dogan yenilik
doguran haklarini kullanip kullanamayacagi ele alinacaktir.

Asil borg iligkisinden dogan ancak kefilin ileri siremeyecegi savunma imkanlart da mevcuttur.
Bunlar kefilin taahhiidiiniin mahiyeti geregi ileri siiremeyecegi asil borglunun 6deme
giigsiizliigiinden dogan savunma imkanlari, asil borgluya ait olup asil borg iligkisinden
kaynaklanmayan savunma imkanlar1 ve de kanun geregi kefilin ileri siiremeyecegi savunma
imkanlaridir. Son grup, asil borg iliskisinin yanilma veya islem ehliyetsizligi ile sakat olmasi
ya da asil borcun zamanasimina ugramis olmasi ve kefilin kefalet so6zlesmesini bu durumu
bilerek akdetmis oldugu hallerde kefilin yanilma, echliyetsizlik ya da zamanagimina
siginamamasini  ifade etmektedir. (TBK m. 582/2) Bu ihtimaller de ¢aligmada
degerlendirilecektir.

Anahtar Kelimeler: Kefalet, kefil, asil borglu, savunma imkanlari, fer’ilik.
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Defenses that Arise from the Principal Debt Relationship under Turkish Code of
Obligations

Giinhan Goniil Kosar*

Abstract

Surety agreement, which is a personal assurance agreement, means the agreement in which the
surety undertakes to be personally responsible for the consequences of the debtor's failure to
fulfill his/her debt to the creditor. Surety relationship is a tripartite relationship involving the
relationship between the surety and the creditor, the creditor and the principal debtor, and the
surety and the principal debtor. In this legal relationship, the principal debt relationship is the
relationship in which the surety is responsible for the non-performance; the surety agreement
is the relationship between the surety and the creditor, and finally, the internal relationship is
the relationship between the debtor and the surety.

The main feature that distinguishes a surety agreement from other guarantee agreements is that
the debt arising from the surety is an accessory debt. Accordingly, there has to be a valid
principal debt relationship ongoing in the first place. The most important result of the
accessoriness feature is that the surety can plead against the creditor the defenses arising from
the principal debt relationship that can be pleaded by the principal debtor against the creditor.

In this study, which explains the surety’s defenses arising from the principal debt relationship,
first, Art. 591/2 of Turkish Code of Obligations shall be examined. According to Art. 591/2,
even if the principal debtor waives a defense available to him/her, the surety can still plead
(based-on) that defense waived by the principal debtor. Afterwards, another rule regarding the
use of defenses arising from the principal debt relationship by the surety, Art. 591/4 of Turkish
Code of Obligations shall be analyzed. According to Art. 591/4, a person, who stands surety
for an obligation that is not actionable because it stems from gambling or betting, may plead
the same defenses as are available to the principal debtor even if he/she was aware of that defect.
Later on, it will be evaluated whether the surety may plead the formative rights of the principal
debtor that arise from the principal debt relationship against the creditor.

There are also defenses that arise from the principal debt relationship but cannot be pleaded by
the surety. These are defenses arising from the insolvency of the principal debtor which is a
defense that the surety cannot plead due to the nature of his/her undertaking, defenses that
belong to the principal debtor, yet do not arise from the principal debt relationship and finally
defenses that the surety is not allowed to plead by law. Defenses that the surety cannot plead
by law are regulated under Art. 582/2 of Turkish Code of Obligations, according to which, the
surety may not plead the mistake or incapacity to make a contract or time-barred obligations
where he/she is aware of the situation. These possibilities shall also be tackled in this study.

Keywords: Suretyship, surety, principal debtor, defenses, accessoriness.
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Teminat Sozlesmelerinde Diger Esin Rizasi

Aybike Tunc¢*

Ozet

Tirk Hukuku’nda teminat sozlesmeleri, ayni teminatlar ve sahsi teminatlar olarak ikiye
ayrilmaktadir. Kanun koyucu, bazi teminat sdzlesmelerine evli kisilerin taraf olmasi halinde
sozlesmelerin gecerligini acik¢a diger esin rizasinin varligima baglamis, bazi teminat
sozlesmelerinde ise bu tiir bir kisitlamaya gitmemistir.

Ayni teminatlar, genel olarak rehin sdzlesmeleridir. Rehin, alacaklinin, borgluya ya da {igiincii
bir kisiye ait malvarlig1 tizerinde herkese karsi ileri siiriilebilir bir hak sahibi olmasini saglar.
Tasmir ya da tasinmaz mallar iizerinde rehin kurulabilmesi miimkiindiir. Kural olarak evli
kisilerin mallar iizerinde rehin kurulmasi diger esin rizasina bagli degildir. Bununla birlikte
taginmaz rehninin konusunu teskil eden tasinmaz, aile konutu niteligindeyse kanunda agik bir
diizenleme olmamasina karsin doktrindeki baskin goriis diger esin rizasinin aranmasi gerektigi
yoniindedir. Keza uygulamada da ipotek tesisinde diger esin rizas1 aranmaktadir. Taginir rehni
acisindan da kanunda bir sinirlama bulunmamakla birlikte rehnedilen taginmaz evli bir kisiye
aitse ve MK md. 199 hiikmii geregince tasarruf yetkisinin sinirlandirilmasi karari verilmisse
rehin sézlesmesinin gegerligi diger esin rizasina baghdir. Bir bagka ihtimal de esler arasinda
edinilmis mallara katilma rejiminin kabul edilmis ve rehne konu taginir malin, payli miilkiyet
konusu olmasi ihtimalidir. Bu ihtimalde ise yine rehin s6zlesmesinin gegerligi MK md. 223/11
hiikmii geregince diger esin rizasina baghdir.

Sahsi teminat sézlesmeleri, borcun ifa edilmemesi rizikosunun borglu disinda bir kisi tarafindan
istlenildigi sozlesmelerdir. Uygulamada en ¢ok karsimiza ¢ikan sahsi teminat sdzlesmesi
kefalet s6zlesmesidir ve 1 Temmuz 2012 tarihinde yiirtirliige giren 6098 sayili Tiirk Borglar
Kanunu md. 584 hiikmii geregince mahkemece verilmis bir ayrilik karar1 olmadikca eslerden
birinin kefalet sdzlesmesine taraf olabilmesi, ancak diger esin rizasi ile miimkiin olabilmektedir.
Buna karsilik 11 Nisan 2013 tarihli Resmi gazetede yayimlanan 6455 sayili Giimriik Kanunu
ile Bazi Kanun ve Kanun Hitkmiinde Kararnamelerde Degisiklik Yapilmasina Dair Kanun md.
77 hikkmii ile bu kurala bir istisna getirilmis ve kanun hiikkmiinde sayilan ticari islere kefil
olunmasi halinde diger esin rizasinin aranmayacagi hitkme baglanmistir. Kanun koyucu TBK
md. 603 hiikmii ile egin rizasina iligkin hilkmiin kisisel giivence verilmesine iliskin bagka ad
altinda yapilan diger sozlesmelere de uygulanacagini 6ngdrmiis; boylece garanti sdzlesmesi,
borca katilma, himaye beyani ve itibar emrinde de diger esin rizasinin aranmasi gerektigi
hiikim altina alinmistir. Bununla birlikte “kambiyo senetlerine 6zgii bir kefalet” olarak
tanimlanan avalde diger esin rizasmin aranip aranmayacagl hususu, 6098 sayili Kanun
yayimlandiktan sonra doktrinde tartigsmalara sebep olmustur. Bir goriis, aval, kefalet gibi fer’ i
degil bagimsiz bir yiikiimlilik getirdigi i¢in kefalette diger esin rizasina iliskin hiikmiin ne
dogrudan ne de kiyas yoluyla avale uygulanamayacagini savunurken baskin goriis, avalde de
sozlesmenin gegerli olabilmesi i¢in diger esin rizasinin aranmasi gerektigi yoniindeydi.
Yargitay, 2018 yilinda vermis oldugu igtihad1 birlestirme karari ile bu tartismalara son vermis
ve avalde diger esin rizasinin aranmayacagini hitkme baglamistir.
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Consent of the Other Spouse in Collateral Contracts

Aybike Tunc¢*

Abstract

In Turkish Law, collateral agreements are divided into two as collateral guarantees and personal
guarantees. The legislator explicitly tied the validity of the contracts to the existence of the
consent of the other spouse if married persons are a party to some collateral agreements, and
did not apply such restrictions in other collateral agreements.

Collateral guarantees are generally pledge agreements. The pledge ensures that the creditor has
an assertible right to the assets belonging to the debtor or a third party. It is possible to establish
pledges on movable or immovable property. As a rule, establishing pledges on the property of
married persons is not dependent on the consent of the other spouse. However, if the immovable
property is a family residence, the dominant opinion in the doctrine is that the consent of the
other spouse should be sought, although there is no clear regulation in the law. Likewise, in
practice, the consent of the other spouse is sought at the mortgage facility. Although there is no
limitation in terms of movable pledge, if the pledged property belongs to a married person and
a court decision has been taken to limit the disposal authority in accordance with the provision
of MK md. 199, the validity of the pledge agreement depends on the consent of the other spouse.
Another possibility is that the property in the shared ownership of the spouses subject to the
regime of participation in the acquired property is the subject of pledge. In this possibility, the
validity of the pledge agreement again depends on the consent of the other spouse in accordance
with the provisions of MK md. 223/I1.

Personal guarantee contracts are contracts where the risk of non-performance of the debt is
undertaken by a person other than the debtor. In practice, surety agreement is the most common
personal guarantee agreement and it is possible for one of the spouses to become a party to the
surety agreement only with the consent of the other spouse, unless there is a separation decision
given by the court in accordance with the Turkish Code of Obligations article 584, which
entered into force on July 1, 2012. On the other hand, an exception was made to this rule with
the provision of Article 77 of the Law No. 6455 on the Amendment of Customs Law and Certain
Laws and Decree Laws published in the Official Gazette dated 11 April 2013, and it was
stipulated that the consent of the other spouse would not be sought in case of being a surety for
commercial affairs. The legislator stipulated that the provision regarding the consent of the
other spouse will be applied to other contracts made under another name regarding the provision
of personal assurance with the provision of TBK md. 603; thus, it was stipulated that the consent
of the other spouse should be sought in the guarantee agreement, participation in debt,
protection declaration and reputation order. However, the issue of whether the consent of the
other spouse should be sought in the aval, which is defined as "a surety specific to bills of
exchange", caused controversy in the doctrine after the Law No. 6098 was published. One
opinion argued that the provision regarding the consent of the other spouse cannot be applied
neither directly nor by comparison, since it imposes an independent obligation, the dominant
opinion was that the consent of the other spouse should be sought in order for the contract to be

* Res. Asst. Dr., Ankara Haci Bayram Veli University, Faculty of Law, Department of Civil Law, ORCID: 0000-
0001-5837-9170, e-mail: aybike.tunc@hbv.edu.tr.



valid. The Supreme Court ended these discussions with the decision to unite the case law in
2018 and ruled that the consent of the other spouse would not be sought in the aval.

Keywords: Consent of the Other Spouse, Matrimonial Home, Guarantee Agreements, Limits
of the Freedom of Legal Procedure of Married Persons, Surety Agreement.
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TBK m. 584°te Yer Alan Esin Rizas1 Kosulunun Avalde Uygulanip Uygulanmayacagi
Tartismasi: 2018 tarihli Yargitay I¢tihadi Birlestirme Karar’nin TBK m. 603’iin Amaci
ile Bagdasmamasi1 Hakkinda Bazi Degerlendirmeler

Nilgiin Basalp Yildirim*

Ozet

Aval, bir kambiyo senedinden dogan borcu kiymetli evrak hukuku kurallarina gére kismen veya
tamamen tek tarafli bir beyanla teminat altina almaya yarayan bir kurumdur. Kambiyo senedine
diisiilen aval serhiyle birlikte ortaya ¢ikan bu teminat, tipki kefalette oldugu gibi kisisel
niteliktedir. Bu ¢ercevede, avalin, kambiyo taahhiidii nedeniyle sorumluluk altina girmis kisiler
i¢in verilen bir tiir 6zel kefalet oldugunu séylemek yanlis olmayacaktir.

Kefalet sdzlesmelerinde bir gegerlilik kosulu olarak aranan ve 6698 sayilit TBK m. 584 ile
diizenlenen esin rizasi kosulu, uygulamada sik¢a goriilen hatir kefaletlerine karst kanun
koyucunun getirmis oldugu onleyici bir ¢éziimdiir. Bilindigi tizere, hatir kefaletlerinde kefil,
aile ya da sosyal iligkilerinin baskisi ile kefil olmak zorunda kalarak ya kefaletin yaratacagi
ylikiin bilincinde dahi olmaksizin ya da bilincinde olsa da kefaletin olusturdugu riskin
gerceklesmeyecegi iimidiyle kefalet senedini imzalamaktadir. Bu gercekligin aile birliginin
korunmasi amaci karsisinda dnemli bir sosyal sorun olugturmasi nedeniyle kanun koyucu esin
rizast kosulunu sadece kefalet sozlesmeleri icin Ongdrmekle yetinmeyerek bu kosulun
uygulama alanini, TBK m. 603 araciligiyla gercek kisilerce kisisel teminat verilmesine iliskin
diger sozlesmelere de yaymistir. Boylece teminat amaciyla garanti sozlesmesi akdeden veya
borca katilan gercek kisinin, evli oldugu takdirde, esinin rizasini almak zorunda kalmasi
amaglanmistir. Avalin ise TBK m. 603 hiikmiiniin uygulama alaninda degerlendirilip
degerlendirilemeyecegi noktasinda 6gretide goriis ayriligir bulunmaktadir.

Kanun koyucu, esin rizasi kosulunun uygulama alanini TBK m. 584’ ¢ bir fikra ekleyerek
sinirlandirmigtir. Buna gore, anilan hitkmiin uygulama alaninda sayilan bir dizi kefalet, 6rnegin,
“ticaret girketinin sahibi veya ortagi ya da yéneticisi tarafindan ticari igletme veya sirketle
ilgili verilecek kefaletler” bakimindan esin rizasi aranmayacaktir. Dolayisiyla aval baglaminda
tartisilmasi gereken giincel mesele, somut olayda uyusmazlik konusu olan avalin TBK m. 584/f.
3’e tabi olmamasi halinde esin rizas1 kosulunun aranip aranmayacagidir.

Yargitay’in 11., 12. ve 19. Hukuk Daireleri’nin, avalistin esinin rizasinin alinmasi gerekip
gerekmedigi hususunda verdigi bir dizi celiskili karar sonrasinda, Yargitay Ictihatlari
Birlestirme Biiyiik Genel Kurulu, 2018 yilinda verdigi bir I¢tihadi Birlestirme Karar1 (IBK) ile
avalde esin rizas1 kosulunun aranmamasi gerektigine karar vermistir.! Yargitay’m bu sonuca
varmasinda, avali hukuki niteligi itibariyla bir s6zlesme olarak degil, tek tarafli bir irade beyani
olarak nitelendirmesi, avalin TTK’ da 6zel hiikiimle diizenlenmis olmasi ve ayrica, esin rizasi
kosulu bakimindan TBK m. 603 hiikmiiniin ticari hayatin gerektirdigi hiz ve ¢abukluk ihtiyaci
ile bagdasmayacag: diislincesi etkili olmustur. S6z konusu karar ve onun dayandigi temel

* Dr. Ogr. Uyesi, istanbul Bilgi Universitesi Hukuk Fakiiltesi, Medeni Hukuk ABD, ORCID: 0000-0002-9908-
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gerekgeler incelendiginde, Yargitay’in bu igtihadi tartismaya deger goriinmektedir. Bunun
yaninda, anilan IBK’ dan énce, 2013 yilinda, Anayasa Mahkemesi TBK m. 584 ve TBK m. 603
hiikiimlerini esas agisindan incelemis ve AY m. 41°de ifadesini bulan ailenin korunmasi
gorevinin devlete yiiklenmis oldugu vurgusuyla bu hiikiimlerin Anayasa’ya aykirt olmadigina
karar vermistir.” Her iki yiiksek yarg: karar incelendiginde TBK m. 603 dzelinde avalde esin
rizast bakimindan 6nemli tartigmalarin yapilmasi miimkiin goriinmektedir. Tebligin temel
amact bu tartigmalarin gozler dniine serilmesi ve anilan kararlarin incelenmesi suretiyle avalin
gecerliligi bakimindan esin rizasinin aranip aranmayacagi yoniindeki tartigmalara 1s1k
tutmaktir.

Anahtar Kelimeler: Kisisel Teminat, Aval, Avalde Esin Rizasi, Kefalette Esin Rizasi,
Avalistin Fiil Ehliyeti.
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say1li Resmi Gazete’de yayimlanmistir.
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The Discussion on whether the Spousal Consent under the Article 584 of the Turkish
Code of Obligations is to be applied in Aval: Some Evaluations Regarding the Decision
of the Supreme Court

Nilgiin Basalp Yildirim*

Abstract

An aval (bill of guarantee), is a guarantee that ensures the payment, should the issuing party
default. With an aval a personal guarantee is given as same as it is given within a contract of
surety. However, an aval only warrants the debt arising from bills of exchange, promissory
notes or cheques, partially or completely, with a one-sided declaration. In this context, it would
not be wrong to say that aval is a kind of special surety.

In contracts of surety, the condition of the spousal consent regulated under the Article 584 of
the Turkish Code of Obligations (7CO) is a validity condition. This can be described as a
preventive solution provided by the legislator in order to protect the family assets and thus
maintain the unity of the family. In practice, a person may be a party of the contract of surety
under the pressure of family relationships or social relations while being unaware of the burden
of the contract, or even if conscious thereof, while having the hope that the risk arising out of
the contract of surety will never occur. Since this reality creates crisis in families and therefore
important social conflicts, the lawmaker did not only foresee this condition for contracts of
surety, but also, with the Article 603 of the TCO, for contracts other than contracts of surety if
in which a personal guarantee is given by a married person. Thus, the law obliges the spouse,
who concludes a guarantee contract or participates in debt, to obtain the consent of the other
spouse. Nevertheless, regarding the Article 603 of the TCO, there are different opinions in the
doctrine as to whether the aval can also be evaluated under this provision.

The scope of application of the condition of the spousal consent has been limited by the
legislator by appending a further paragraph to the Article 584 of the TCO. According to the
Article 584/II1, the spousal consent will not be sought in terms of sureties listed in the
aforementioned provision. For example, the consent of the spouse regarding the sureties given
by “the owner, the shareholder or the manager of a trade company or a commercial enterprise”
will not be sought. Therefore, if an aval is not subject to Article 584/I1I of the TCO, the current
issue that should be discussed regarding aval is whether the spousal consent should be obtained.

Following a series of contradictory decisions of the 11th, 12th or 19th Chamber of the Supreme
Court as to whether the spousal consent is required for aval, the Grand General Assembly on
the Unification of Judgments of the Supreme Court decided that the spousal consent should not
be sought in aval.! The reasons behind this conclusion of the Supreme Court are mentioned as
an aval is not a contract but an unilateral undertaking, therefore it does not fall in the scope of
Article 603 of the TCO; and also that the aval is regulated by a special law -Turkish Commercial
Code-. In addition, in terms of the spousal consent, Article 603 of the TCO is incompatible with
the speed and swiftness required by commercial life. When the decision in question and the
basic grounds on which it is based are examined, it is possible to discuss this jurisprudence. On
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the other hand, the Constitutional Court had also examined Article 603 of the TCO on its merits
and denied the allegations of unconstitutionality regarding the provision in 2013, with an
emphasis of Article 41 of the Constitution, which obliges the state to protect the family as a
social unity.> An examination of these decisions may lead to important points of discussion in
terms of the spousal consent. The main purpose of the paper is to reveal these points of
discussion and to shed light to the matter of the spousal consent in context of aval.

Keywords: Personal Guarantee, Aval, Spousal Consent in Aval, Spousal Consent in Contract
of Surety, Legal Capacity to Act as a Guarantor.

2 See the decision of the Constitutional Court dated December 26, 2013 and published in the Official Gazette dated
December 12, 2014, numbered 29203.
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Konut ve Catih isyeri Sozlesmeleri Bakimindan Depozitolarin Hukuki Niteligi
Hakkinda Bir inceleme

Gizem Alper*

Ozet

21. yiizyilin mevcut ekonomik yapilarinin yarattigi belirsizlikler konut finansmani1 imkanini
riskli bir islem haline getirmis, emlak piyasasinda yeniden kira sdzlesmelerinin yiikselisine yol
acmistir. Konut ve catili igyeri kira sozlesmelerinin uygulamada tekrar eski popiilerligine
kavusmasiyla, bu sozlesmeler bakimindan uygulamada, 6zellikle kiracilar bakimidan sorun
teskil eden depozito kurumunun da tekrar ele alinmasini gerektirmistir. Depozito, kiralanan
taginmaza zarar verilmesi veya baskaca yan giderlerin kira s6zlesmesine uygun bir sekilde
o0denmemesi halinde kiraya verenlerin, bu nedenlerle kaynaklanan zararlarini gidermek ve
teminat saglamak amaciyla, kiracidan konut ve ¢atili isyeri kira sozlesmelerinin kurulusunda
bir miktar para talep etmesidir. Depozito kurumu, her ne kadar uygulamada siklikla kullanilsa,
hukukumuzda ne 818 sayili Bor¢lar Kanunu’ nda ne de 6570 sayili Gayrimenkul Kiralari
Hakkinda Kanun’ da diizenlenmis, bu husus 6098 sayili Tiirk Bor¢lar Kanunu’ na kadar yargi
kararlartyla temel prensipleri oturtulmaya calisiimistir. Tlk defa 6098 sayili Tiirk Borglar
Kanunu ile yasal bir dayanaga oturtulan depozito, kanunun 342. maddesinde ii¢ fikra halinde
“kiracinin giivence vermesi” basligi altinda diizenlenmistir. Bu maddede depozito, iki ayri
sinirlama ile ele alinmigtir. Bu smirlamalar, kiraya verenin, ilk olarak isteyebilecegi
depozitonun miktarina ve ikinci olarak ise bu miktardan yapabilecegi kesintinin sinirina
yoneliktir. Bununla beraber madde, giivencenin vadeli hesapta depo edildigi banka bakimindan
da hak ve borglarina dair hiikim i¢ermektedir. Uygulamada siklikla kullanilan depozito
kurumunun bu denli dar bir diizenleme alani1 bulmasi, s6z konusu kurumun igeriginin, hukuki
niteliginin, taraflarin (hem kiraya veren, hem kiraci, hem de banka bakimindan) hak ve
borglarinin neler olacagi hususlarinin tartisilmasini doktrine ve yargi kararlarina birakmaktadir.
Ozellikle, iiglii taraf iliskisi olusturan depozitonun teminat olarak hukuki niteligine dair
doktrinde yer alan inangli tevdi ile alacak rehni goriiglerinin ayrintili olarak incelenerek
taraflarin bu kapsamda hak ve borglarinin belirlenmesi, uygulamada bu nedenle ortaya
¢ikabilecek olan sorunlarin ¢dziime kavusturulmas: bakimindan faydali olacaktir. Bu
caligmada, konut ve catili igyeri kira sozlesmelerinde depozito kurumunun igerigi ve hukuki
niteligi, bu kapsamda taraflarin hak ve borglari, sz konusu hak ve borglarin yerine
getirilmemesi halinde taraflarin bagvurabilecegi imkanlar, depozito kurumunun diizenlendigi
maddede yer alan sinirlamalar ve depozitoyu vadeli hesapta saklamakla yiikiimlii olan bankanin
kirac1 ve kiraya verene karsi sorumlulugu bu husustaki yargi kararlar1 ve Isvicre Hukuku ile
karsilagtirmali olarak ele alacaktir.

Anahtar Kelimler: Alacak rehni, banka, depozito, inangh tevdi, konut ve catili igyeri kira
sbzlesmesi.
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A Study on the Legal Nature of Deposits in Terms of Residential and Workplace Lease
Contracts

Gizem Alper”

Abstract

The uncertainties created by the current economic structures of the 21st century have made
mortgages a risky transaction and led to the re-rise of lease contracts in the real estate market.
As residential and roofed workplace lease contracts regained their popularity in practice, the
concept of deposit, which poses a problem especially for tenants in practice, has to be
reconsidered in terms of these contracts. Deposit is to demand some money from the tenant at
the conclusion of the residential and roofed workplace lease agreements to provide security in
case of damages and compensate for damages arising from the damage to the rented property,
or other ancillary expenses are not paid under the lease agreement. Though the concept of
deposit has been frequently used, neither the Law of Obligations No. 818 nor the Law No. 6570
on Real Estate Leases regulated such concept, leaving the production of core principles to the
judicial decisions until the enactment of the Turkish Code of Obligations No. 6098. Deposit,
which finds a legal basis with the Turkish Code of Obligations numbered 6098 for the first time,
is regulated under the heading of "tenant assurance" in article 342 in three paragraphs. In this
article, the deposit is dealt with two separate limitations. These limitations are first directed to
the amount of the deposit that the lessor may request and second to the limit of the deduction
from the amount deposited. However, the article contains a provision regarding the bank's rights
and obligations where the security is placed in a deposit account. The fact that the deposit,
which is frequently used in practice, finds such a narrow regulation area leaves the discussion
of the content of the institution, its legal nature, the rights and obligations of the parties (in
terms of the lessor, tenant, and the bank) to the doctrine and judicial decisions. Especially,
determining the rights and debts of the parties in this context by examining in detail the views
of the fiduciary deposit and the pledge of receivables included in the doctrine regarding the
legal nature of the deposit constituting a tripartite relationship will be beneficial in solving the
problems that may arise in practice. In this study, the content and legal nature of the deposit
institution in residential and roofed workplace lease agreements, the rights and obligations of
the parties in this context, the remedies provided in case of not fulfilling the said rights and
obligations, the limitations in the article regulating the deposit institution and the bank that is
obliged to keep the deposit in the deposit account shall be examined in comparison with the
judicial decisions and Swiss Law on this matter.

Keywords: Bank, deposit, fiduciary deposit, pledge of receivables, residential and roofed
workplace lease.
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Teminat Mektubunun iadesi

ismail Kayar*

Ozet

Teminat mektubu sézlesmesi garanti veren (banka) ile muhatap arasinda yapilir. Ancak bu iliski
esasen lehtarin talebi lizerine ve onun tarafindan saglanan kosullar altinda kurulur. Lehtar 6nce
is sahibi muhatap ile anlasarak isi iistlenir (ihale, sozlesme vs.) sonra banka ile anlasarak
teminat mektubu verilmesini saglar. Bunun i¢in banka ile sozlesme imzalar, gerekli
kontrgarantileri verir ve teminat mektubu i¢in komisyon ve masraf dder.

Teminat mektubunun lehtar1, muhataba karsi tistlendigi isi hi¢ veya gerektigi sekilde yapmazsa
teminat mektubu tazmin edilir. Isin tamamen yapilmas1 halinde ise mektup iade edilir. Ancak
eksik ifa, ayipl ifa, {ist igveren sifatiyla sorumluluk, lehtarin kamu bor¢larindan sorumluluk,
iflas ve konkordato gibi tazmin veya iade kosullari yoniinden tereddiit edilen durumlarda,
muhatap teminat mektubunu iade etmeyince, lehtar yillarca mektup komisyonu odemeye
devam etmekte ve bankadan teminatlarini kurtaramamaktadir. Bdylece, teminat mektubunun
almip verilmesi i¢in hem bankay1 hem muhatabi organize eden ve baglangicta olayin kahramani
olan lehtar sonunda olayin magduruna dontisebilmektedir. Teminat mektubu iade edilmedigi
i¢in, lehtarin mektup bedelinden daha fazla komisyon ve masraf 6dedigi vakialar yaygindir.

Teminat mektubunun iadesi lehtar ile muhatap arasindaki borg iligkisinin ifa veya diger
sebeplerle tamamen sona ermesine baglidir. Teminat mektubunun iadesinde muhatabin
dogrudan ve derdest riskleri dikkate alinmalidir. Bu konuda ileride gergeklesmesi miimkiin ama
pek muhtemel olmayan kiiciik riskler ihmal edilebilir. Teminat mektubunun iadesinde kamu
borglari yoniinden ise, lehtarin tiim vergi borglari ile yalnizca mektubun verildigi isle ilgili SSI
borglari igin iligiksizlik belgesi aranir.

Tade kosullar olustugu halde teminat mektubunu iade etmeyen muhatap ve banka, basta mektup
komisyon ve masraflari olmak {izere lehtarin bu yiizden ugradigi zarari tazmin etmelidirler.
Yargitay, teminat mektubunun iadesi kosullarinin lehtar ile muhatap arasindaki sdzlesmeye
gore belirlenecegi, iade i¢in lehtarin muhataba borcunun kalmadiginin ve lehtarin SSI ve vergi
borcu olmadiginin tespit edilmesi gerektigi goriisiindedir.

Lehtar ile muhatap arasindaki is bitimi konusundaki ihtilaflar veya lehtarin vergi ve SSI prim
borglari sebebiyle iadenin geciktigi hallerde belirli siireler sonunda mektubun ya tazmin veya
iade edilecegine dair bir yasal diizenlemeye ihtiya¢ oldugu kanaatindeyiz. Boylece ya tazmin
ya iade yoluyla uzun siiren belirsizligin ortadan kaldirilmasi hukuk giivenliginin geregidir.

Bu tebligde, teminat mektuplarinin hangi kosullar altinda iade edilecegi, haksiz tazmin ve
haksiz yere iade etmeme durumlarinda muhatabin ve bankanin sorumlulugu Yargitay kararlar
cergevesinde incelenecektir.

Anahtar Kelimeler: Teminat Mektubu, Teminat Mektubunun fadesi, Teminat Mektubunun
Tazmini, Teminat Mektubunun fadesi Davasi, Teminat Mektubunun {adesinde Lehtarin Kamu
Borglart.
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Return of the Guarantee Letter

ismail Kayar*

Abstract

The letter of guarantee agreement is made between the guarantor (bank) and the addressee.
However, this relationship is established mainly at the request of the beneficiary and under the
conditions provided by him. The beneficiary first agrees with the business partner and
undertakes the work (tender, contract, etc.), then agrees with the bank to provide a letter of
guarantee. For this, beneficiary signs a contract with the bank, provides the necessary counter-
guarantees and pays commission and expense for the letter of guarantee.

The letter of guarantee is to be compensated if the beneficiary of the letter of guarantee fails to
perform the work undertaken against the addressee at all or as required. If the work is fully
completed, the letter is to be returned. However, in cases where there are hesitations in terms
of compensation or return conditions such as incomplete performance, defective performance,
liability as a primary employer, liability for public debts of the beneficiary, bankruptcy and
concordat, when the addressee does not return the letter of guarantee, the beneficiary continues
to pay a letter commission for years and cannot recover their collateral from the bank. Thus,
the beneficiary, who organizes both the bank and the addressee in order to issue the letter of
guarantee, and who is the hero of the event at the beginning, can eventually become the victim
of the event. Cases are common where the beneficiary pays more commissions and expenses
than the letter price because of not returned letter of guarantee.

The return of the letter of guarantee depends on the complete termination of the debt
relationship between the beneficiary and the addressee due to performance or other reasons. In
the return of the letter of guarantee, the direct and pending risks of the addressee should be
taken into account. Minor risks, which are possible but unlikely to occur in the future, can be
neglected. In terms of public debts, in the return of the letter of guarantee, a clearance certificate
is sought for all tax debts of the beneficiary and only SSI debts related to the work for which
the letter was issued.

The addressee and the bank, who do not return the letter of guarantee although the return
conditions are met, must compensate the beneficiary for the damage caused by this, in particular
for letter commissions and expenses. The Supreme Court of Appeals is of the opinion that the
conditions for the return of the letter of guarantee will be determined according to the contract
between the beneficiary and the addressee. It should also be determined that the beneficiary has
no remaining debt to the addressee for the return and that the beneficiary does not have any SSI
and tax debts.

We believe that there is a need for a legal arrangement stating that the letter is either to be
compensated or returned at the end of a certain period in cases where the return is delayed due
to the disputes between the beneficiary and to the addressee or the beneficiary's tax and SSI
debts. Thus, elimination of long-lasting uncertainty through either compensation or return is a
requirement of legal security.

* Prof. Dr., Istanbul Aydin University Faculty of Law, Department of Commercial Law, ORCID: 0000-0001-9870-
4847, e-mail: ismailkayar@aydin.edu.tr.
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In this article, the conditions under which the letters of guarantee is to be returned, and the
responsibilities of the addressee and the bank in cases of unfair compensation and unfair non-
return will be examined within the framework of the decisions of the Supreme Court.

Keywords: Letter of Guarantee, Return of the Letter of Guarantee, Compensation of the Letter
of Guarantee, Case for Return of the Letter of Guarantee, Beneficiary's Public Debts in Return
of Letter of Guarantee.



Banka Teminat Mektuplarindan Dogan Alacagin Haczi

Vildan Peksoz*

Ozet

Banka ile muhatap arasindaki teminat iligkisi olarak kabul edilen banka teminat mektuplarinda,
mektupta belirtilen risk gergeklestiginde banka, mektubun meblagini muhataba édeme borcu
altina girer. Bu iliskide banka ile muhatap taraftir; lehtar taraf degildir. Bankanin teminat
mektubunda yer alan meblagi 6deme borcu altina girmesi, bu mektubun haczinin miimkiin olup
olmadig1 sorusunun sorulmasini gerektirmistir. Alacak hakki teminat mektubuna miindemig
olmadigindan, mektup kiymetli evrak niteligi tasimaz. Bu sebeple teminat mektubunun kendisi
haczedilemez.

Banka teminat mektubu, mektupta gdsterilen riske karsi giivence saglar. Teminat mektubunda
gosterilen riskin gergeklesmesi halinde, mektupta taahhiit edilen bedelin 6denmesini muhatap
bankadan isteyebilir. Zira teminat mektubundan muhatap lehine alacak hakki dogmustur.
Mubhatap lehine dogan bu alacak hakki, teminat mektubuyla ilgili haczin konusunu olusturur.

Teminat mektubundan dogan alacak hakkini, muhatabin alacaklilar1 haczettirebilir. Muhatabin
alacaklilar1 Gigiincii kisiler olabilecegi gibi lehtar veya banka da olabilir. Lehtarin alacaklilart
ise teminat mektubundan dogan alacag1 haczettiremez. Teminat mektubu iligskisinde lehtar taraf
olmadigi i¢in teminat mektubunda lehtar lehine dogan veya dogacak olan bir alacak hakki
yoktur.

Mubhatap lehine dogan alacak hakki ITK m. 89 ile haczedilebilir. Ugiincii kisilerdeki alacak
hakki tagmir hiikmiinde oldugundan ITK m. 88 ile de bu alacak hakkinin haczi miimkiindiir.
Heniiz riskin gerceklesmedigi donemde muhatabin miistakbel alacak hakki vardir. Miistakbel
alacagmn haczi de TIK m. 89 ile gerceklestirilebilir. Ancak ITK m. 88 uygulanarak miistakbel
alacak haczedilemez.

Riskin gergeklesmesinin ardindan muhatabin talebiyle banka 6deme yapar. Risk
gerceklesmesine ragmen muhatap talepte bulunmazsa banka teminat mektubunda taahhiit
edilen meblagi 6demez. Bu durumda alacagin tahsil edilmesi, ITK m. 120’nin uygulanmasiyla
miimkiin olabilir. ITK m. 120, II’ye gore muhatabin alacaklis1 icra dairesinden aldig1 yetki
belgesi ile bankaya bagvurarak, bankadan teminat mektubunun meblagini icra dairesine
O0demesini talep eder. Bankanin teminat mektubunda taahhiit edilen meblagi 6demeyi
reddetmesi durumunda alacakli, bu belgeyle bankaya karsi dava agabilir.

Anahtar Kelimeler: Teminat mektubu, banka, lehtar, muhatap, haciz.
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The Seizure of the Claim Arising from Banks Letters of Guarantee

Vildan Peksoz*

Abstract

In the bank letters of guarantee, which are accepted as the relationship of guarantee between
the bank and the addressee, when the risk specified in the letter is realized, the bank is liable
for the amount specified in the letter to the addressee. In this relationship, the bank and the
addressee are the parties; the beneficiary is not a party. In this study, it needs to be argued if the
seizure of the bank letter of guarantee is possible or not. Since the rights of the addressee are
not included in the letter of guarantee, the letters can not be qualified as negotiable instruments.
For this reason, the letter of guarantee itself can not be seized. The subject of the seizure is the
right to claim of the addressee which arises from the letter of guarantee.

The creditors of the addressee can seize the right to claim arising from the letter of guarantee.
The creditors of the addressee can be third parties as well as the beneficiary or the bank. The
creditors of the beneficiary can not seize the right to claim arising from the letter of guarantee.
Since the beneficiary is not a party in the relationship of the letter of guarantee, there is no right
to claim in favor of the beneficiary in this relationship.

Addressee's right to claim arising from the letter can be seized according to the Turkish
Execution and Bankruptcy Code Art. 89 and Art. 88. The addressee has a contingent right to
claim, when the risk has not yet been realized. The contingent right to claim can also be seized
according to Art. 89. However, the contingent right to claim can not be seized by applying Art.
88.

After the risk is realized, the bank makes the payment upon the request of the addressee. Despite
the realization of the risk, if the addressee does not make a request to the bank, the bank does
not pay the amount promised in the letter of guarantee. In this case, the creditor of the addressee
should have the right to ask the bank for the payment by applying the Turkish Execution and
Bankruptcy Code Art. 120, II. In this way, the creditor of the addressee asks the bank with the
authorization certificate obtained from the execution office to pay. If the bank refuses to pay,
the creditor can sue the bank.

Keywords: Letter of guarantee, bank, beneficiary, addressee, seizure.
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Konkordatonun Banka Teminat Mektuplarina Etkisi

Emel Seyda Elgiin Togrul”

Ozet

Banka teminat mektuplari, tigiincii kiginin fiilini taahhiit niteliginde olmasi nedeniyle, bir gesit
garanti sdzlesmesidir.

Banka teminat mektubunun hukuki niteligi gerek doktrinde gerekse yargi kararlarinda
tartisilmig; Yargitay’imn 1967 ve 1969 yillarinda verdigi ictihadi birlestirme kararlari
dogrultusunda banka teminat mektuplariin garanti sdzlesmesi niteliginde oldugu acikliga
kavusturulmustur. Banka teminat mektubu ile banka, lehtarin temel borg iligkisine aykir
davranmasi durumunda, muhatabin ugrayacagi zarari tazmin borcu altina girmektedir. Garanti
sOzlesmesi niteliginin sonucu olarak banka teminat mektubu ile teminat verilen temel iliski
arasinda aslilik- fer’ilik iligkisi bulunmaz; banka, muhatap ile Iehtar arasindaki temel iliskiden
bagimsiz bir borg altina girmektedir.

Garanti sozlesmesi niteligindeki banka teminat mektubunun taraflari, muhatap (garanti alan) ile
bankadir (garanti veren); banka, muhatap ile lehtar arasindaki temel borg iliskisinden bagimsiz
bir borg altina girmektedir. Banka teminat mektubunun gecerliligi, muhatap ile lehtar arasindaki
temel iligkinin gegerli olup olmadigina bagli degildir. Kisaca muhatap ile lehtar arasindaki
temel iligki gegersiz olsa bile, temel iliskide lehtarin edimini geregi gibi yerine getirmemesi ya
da riskin gerceklesmesi durumunda banka teminat mektubunun paraya ¢evrilmesi miimkiindiir.
Ayrica, banka teminat mektubunun temel iligkiden bagimsiz olmasinin bir sonucu da bankanin,
muhatabin teminat mektubunu paraya ¢evirme istegi karsisinda lehtar ile muhatap arasindaki
temel borg iligkisinden dogan itiraz ve def’ileri kural olarak ileri siiremeyecek olmasidir.
Mubhatap ile banka arasinda yapilan ve lehtar ile muhatap arasindaki temel borg iligkisinden
bagimsiz banka teminat mektubunda, ti¢lincli kisi konumundaki lehtarin konkordatoya
basvurmasinda riicu bakimindan kendisini korumak isteyen bankanin, bunu def’i olarak ileri
stiriip siiremeyecegi sorusu akla gelebilir.

Konkordato; ekonomik kriz, piyasa sartlarinin olumsuz yonde seyretmesi gibi elinde olmayan
nedenlerden dolay1 mali durumu bozulmus, vadesi gelmesine ragmen borglarini ddeyemeyen
veya ¢ok biiyiik olasilikla 6deyemeyecek olan borgluyu korumay1 ve bor¢lunun alacaklilarinin
arasinda esitligi saglamay1 amaglayan bir kurumdur ve 7101 sayili Kanun ile IfK’da yapilan
degisiklik dogrultusunda tekrar iglerlik kazanmistir; bununla birlikte banka teminat
mektuplarinin konkordatodaki durumu da tartisiimaya baslanmistir.

1983 tarihli kararinda Yargitay, banka teminat mektubunun garanti s6zlesmesi niteliginden s6z
ederek, asil borg iligkisinden tamamen bagimsiz olmasi nedeniyle, lehtarin konkordato ilan
etmesinin, teminat mektubunun paraya ¢evrilmesini higbir sekilde etkilemeyecegini
belirtmistir. Ancak Istanbul Bolge Adliye Mahkemesi’nin 17. Hukuk Dairesi’nin, 13.12.2018
tarihinde verdigi kararda, ITK’nmin 287. maddesindeki, mahkemenin bor¢lunun malvarligmin
muhafazasi i¢in gerekli gordiigii biitiin tedbirleri alabilecegi seklindeki diizenlemesi goz
oniinde bulundurularak konkordatonun amaci ile aykir1 diismeyecek olan, konkordato talep

* Ar. Gor. Dr., Hacettepe Universitesi Hukuk Fakiiltesi, Medeni Usil ve icra- iflis Hukuku ABD, ORCID: 0000-
0003-1711-3434, e-posta: emel.elgun@hacettepe.edu.tr.
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eden borglu sirket lehine diizenlenen teminat mektuplarinin, gegici miihlet kararinin
verilmesinden sonra muhatap bankaya ibraz eden taraflara 6denmesinin tedbiren 6nlenmesine
karar verilmesi gerektigi belirtilmis; bu tedbirlerin alinmamasi durumunda, malvarliginin
tasfiyesi ile karsilasilabilecegi ve bu durumun da, konkordatonun amaciyla bagdasmayacagi
vurgulanmigtir. Fakat aynt mahkeme 30.01.2020 tarihinde verdigi kararda ise, konkordato talep
eden borgluya gore liglincii kisi konumunda olan alacakli-muhatap ile garantor banka arasinda
olusan sézlesmeye tedbir yolu ile miidahale edilmesinin hukuka uygun olmadigmi ve fiK m.
287 vd. geregince banka teminat mektubunun nakde ¢evrilmesinin engellenmesine yonelik
tedbir karar verilemeyecegini belirtmistir.

Bankanin teminat mektubunu paraya c¢evirmesinin konkordatoya bagvuran lehtarin
malvarhiginda bir azalma meydana getirip getirmeyecegi, alacak ve bor¢ miktarinda bir
degisikligin ortaya ¢ikip ¢ikmayacagi degerlendirilmesi gereken bir noktadir.

Bu tebligde banka teminat mektuplarinin hukuki niteligi ve konkordatonun banka teminat
mektuplarina etkisi, uygulamadaki durum, gerek doktrindeki goriisler gerekse yargi kararlari
kapsaminda degerlendirilmeye ¢alisilmistir.

Anahtar Kelimeler: Konkordato, ihtiyati tedbir karari, banka teminat mektubu, garanti
sozlesmesi, bor¢lunun malvarliginin korunmasi.



The Effect of Concordat on Bank Letters of Guarantee

Emel Seyda Elgiin Togrul”

Abstract

The bank letters of guarantees are a type of contract of guarantee, as they have the nature of the
commitment of the act of the third party.

The legal nature of the bank letter of guarantee was discussed both in the doctrine and in the
court judgements; and it was clarified that in line with the decisions on the unification of
conflicting judgements, rendered by the Court of Cassation in 1967 and 1969, the bank letters
of guarantee had the nature of a contract of guarantee. If the beneficiary acts against a primary
liability relation, the bank incurs the debt in order to compensate the losses, suffered by the
addressee, with the bank letter of guarantee. As a result of its nature of the contract of guarantee,
there is not any principal-accessory relation between the bank letter of guarantee and the
primary relation under guarantee; the bank incurs a debt, as independent from the primary
relation between the addressee and the beneficiary.

The parties of the bank letter of guarantee, having the nature of the contract of guarantee, are
the addressee (guarantee) and the bank (guarantor); the bank incurs a debt, as independent from
the primary liability relation between the addressee and the beneficiary. The validity of the bank
letter of guarantee does not depend on the validity of the primary relation between the addressee
and the beneficiary. In brief, even if the primary relation between the addressee and the
beneficiary is invalid, in case of non-fulfilment of the execution of the beneficiary or the
realization of the risk in the primary relation, it is possible for the bank letter of guarantee to be
converted into money. In addition, as a result of the independency of the bank letter of guarantee
from the primary liability relation, in view of the request of the addressee to convert the letter
of guarantee into money, the bank cannot put forward the objections and pleas, originated from
the primary liability relation between the beneficiary and the addressee, as a rule. Related with
the bank letter of guarantee, which is signed between the addressee and the bank and which is
independent from the primary liability relation between the beneficiary and the addressee, in
order to protect itself in terms of revocation following the application of the beneficiary to the
concordat in the capacity of the third party, it can be considered whether the bank put forward
this situation as a plea.

The concordat is an institution, which aims to protect the debtor, whose financial condition
deteriorates, who cannot pay his/her debts although they become due and who will not pay them
probably due to the unavoidable reasons such as economic crisis, the negative progress of
market conditions, etc., and to enable equality between the debtors and the creditors. Pursuant
to the legal amendments made in the Execution and Bankruptcy Law with the Law numbered
7101, it became functional again. In addition, the status of the bank letters of guarantee in
concordat was started to be discussed.

In its judgement dated 1983, the Court Cassation refers to the nature of contract of guarantee
related with the bank letter of guarantee, and it is stated that as it is totally independent from

* Res. Asst. Dr., Hacettepe University Faculty of Law, Department of Civil Procedure and Execution-Bankruptcy
Law, ORCID: 0000-0003-1711-3434, e- mail: emel.elgun@hacettepe.edu.tr.
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the primary liability relation, the declaration of concordat by the beneficiary shall not certainly
affect the conversion of the letter of guarantee into money. However, in the judgement dated
13.12.2018 and rendered by Istanbul Regional Court of Appeal - 17" Civil Chambers; it is stated
that by taking into attention the provision in the Article 287 of the Execution and Bankruptcy
Law, stating that “The court may take all necessary measures for the protection of the assets of
the debtor”, in a way that it shall not be contrary to the aim of concordat, it is required to be
decided for the prevention of the payment of the bank letters of guarantee, which are prepared
in favour of the debtor company requesting concordat, to the parties, who submit these letters
to the payer bank after the decision of granting a temporary term/delay is given; and it is
emphasized that if these measures are not taken, the liquidation of the assets may be applied
and this situation does not also comply with the aim of concordat. However, in the judgement
dated 30.01.2020 and rendered by the same court; it is stated that the intervention in the contract
between the guarantor bank and the creditor-addressee, who has the capacity of third party when
compared with the debtor requesting concordat, by means of injunction is contrary to the law;
and in accordance with the Article 287 of the Execution and Bankruptcy Law, the injunction
towards the prevention of the conversion of bank letter of guarantee into cash shall not be
imposed.

It should be evaluated whether the conversion of bank letter of guarantee into money will
decrease the assets of the beneficiary, who applies for concordat, and whether there will be
change in the amounts of receivables and debts.

In this paper, the legal nature of the bank letters of guarantee and the effects of the concordat
on the bank letters of guarantee, the situation in practice are tried to be evaluated within the
scope of opinions in the doctrine and the court judgements.

Keywords: Concordat, temporary injunction, bank letter of guarantee, contract of guarantee,
protection of the assets of the debtor.



Tiiketici Kredilerinde, Konut Kredilerinde ve Kredi Kartlarinda Verilen Kisisel
Teminatlar

Ebru Ceylan®

Ozet

Tiketici islemlerinden tiiketici kredisi soOzlesmelerinde, konut finansmani kredisi
sozlesmelerinde ve kredi karti sozlesmelerinde, kisisel teminatlarla ilgili kurallar
konulmaktadir. Bu teminatlar, sozlesmelerde taraflarin menfaatlerinin korunmasinda 6nemli rol
oynamaktadir. 6502 sayili Tiiketicinin Korunmasi Hakkinda Kanun’ da ve 5464 sayili Banka
Kartlart ve Kredi Kartlari Hakkinda Kanun’ da kisisel teminatlar ve gegerliligi
ile ilgili hikkiimler  ¢aligmamizda  incelenmistir.  Tiiketici  islemlerinde  tiiketicinin
edimlerine karsilik olarak kisisel teminat alinmasi halinde ismi ne olursa olsun adi
kefalet sayilacag, tiiketiciye verilen kisisel teminatlarin ise aksine bir diizenleme
yoksa miiteselsil kefalet sayilacagi kurali gegerlidir. 6502 sayili TKHK’daki teminatlarla ilgili
kurala aykirilik halinde hiikiimde yaptirima iliskin bir diizenleme bulunmamaktadir, sadece
idari para cezasi verilmesi diizenlenmistir. Bu konuda TKHK’ da tiiketicinin menfaatinin
korunmasi i¢in yaptirimin agikca diizenlenmesinde yarar vardir. Calismamizda tiiketici kredisi,
konut kredisi ve kredi kart1 sézlesmelerindeki kisisel teminatlarin gegerliligi ile ilgili giincel
Yargitay kararlari incelenecektir.

Anahtar Kelimeler: Tiiketici, kredi veren, tiiketici kredisi, konut finansmani kredisi, kredi
karti, adi kefalet, miiteselsil kefalet.

* Prof. Dr., istanbul Aydin Universitesi Hukuk Fakiiltesi, Medeni Hukuk ABD, ORCID: 0000-0021-6181-6180,
e-posta: ebruceylan@aydin.edu.tr.

69



70

Personel Guarantees in Consumer Loans, Mortgage Loans and Credit Cards

Ebru Ceylan®

Abstract

As a consumer proceeding, various regulations have been accepted for personel guarantees in
consumer loans, mortgage loans and credit cards. These guarantees have played an important
role for the protection of interests of the parties in contracts. In this study, provisions of the
Consumer Protection Act No 6502 and Bank Cards and Credit Cards Act No 5464 on personel
guarantees and their validity has been examined. Anyhow personel guarantee, which is for the
consumer’s debits in credit card contract and consumer credit contract as consumer contract, is
being acknowledged as “ordinary guarantee” and personel guarantee, which is for the
consumer’s credits, is being acknowledged as “cosuretyship”. There is not any provision for
sanction in the event that, if a failure has occurred against the guarantees in Consumer
Protection Act No 6502, only a financial sanction has been regulated. An obvious sanction, in
Consumer Protection Act No 6502, will be useful for the protection of interest of the consumer.
In our study, current decisions of Court of Cassation on validity of personel guarantees in
consumer loans, mortgage loans and credit card contracts has been examined.

Keywords: Consumer, issuer of a loan, consumer loan, mortgage loan, credit card, ordinary
guarantee, cosuretyship.
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Tiiketici islemlerinde Sahsi Teminatlara iliskin Diizenlemelerin Degerlendirilmesi

Gokce Kurtulan Giiner*

Ozet

6502 sayili Tiketicinin Korunmasi Hakkindaki Kanunu ('TKHK') m. 4/6'da tiiketicinin
edimlerine karsilik alinan sahsi teminatlarin adi kefalet, tiiketicinin alacaklarina karsi verilen
sahsi teminatlarin ise miiteselsil kefalet sayilacagi diizenlenmektedir.!

Hiikmiin gerekgesinde bu diizenlemeyle, tiiketici islemlerinde kefilin korunmasi ve ayni
zamanda teminat soOzlesmesinin ayakta tutulmasinin amaglandigi ifade edilmistir. Bu
dogrultuda tiiketicinin edimleri i¢in verilen her tiirlii sahsi teminatin adi kefalet sayilmasi
yoniinde bir varsayim kabul edilmistir. Tiirk hukukundaki bu diizenlemenin bir benzerine
Avrupa iilkelerinde rastlanmamaktadir, dolayisiyla ilgili hitkkmiin 6zgiin bir hukuk politikas1
tercihi oldugunu sdylemek miimkiindiir. Bu tebligde ilk amaglanan, bu tercihin yerindeliginin
tartisilmasidir.

Aklailk gelen soru, teminat verenin tiiketicinin aleyhine bir korumaya muhtag olup olmadigidir.
Bilindigi tizere adi kefaletin en 6nemli ozelligi, kefilin borcunun ikincil niteliginin baskin
karakterde olmasidir. Bu yonde adi kefil, belirli istisnalar disinda, kendisine basvuran
alacakliya kars1 tartisma defini ileri siirebilmektedir. Dolayisiyla adi kefilin, miiteselsil kefil
karsisinda daha avantajli bir konumda oldugu agiktir. Borglar Kanunu'nda kefilin korunmasina
iliskin hali hazirda bir dizi kural mevcutken, tiiketici islemleri igin sahsi teminat veren Kisinin
ayrica korunmasi gerekli midir?

Bu soruya Avusturya veya Fransa gibi bazi hukuk sistemlerinde olumlu yanit verildigi
goriilmektedir. Bu dogrultuda kefalet sozlesmesine iliskin genel diizenlemelere ek olarak,
tilketici  konumundaki  kefilin  korunmasina iliskin ¢esitli kurallarin  getirildigine
rastlanmaktadir. Bu kurallar iki temel gruba ayrilabilir. Tlk grup, borglunun finansal durumu
konusunda tiiketici konumundaki kefilin bilgilendirilmesini amacglayan kurallar, digeriyse
kefilin mali durumuyla iistlendigi risk arasinda 6nemli bir orantisizlik oldugu zaman hakime
miidahale yetkisi tantyan kurallardir. Ancak bu kurallarin timiiniin ¢ikig noktasi, feminat veren
kiginin tiiketici olup olmamasidir. Oysaki TKHK' de, lehine teminat verilen kisinin tiiketici
olmasindan hareket edilmekte, teminat veren kisinin tiiketici ya tacir olmast baglaminda bir
ayrima gidilmemektedir. Bunun yani sira, s6z gelimi ticari bir krediye hatir i¢in kefil olan
kimselerin bu yonde getirilen bir ek korumadan mahrum birakilmast, ilgili diizenlemenin amaca
uygunlugunun sorgulanmasmin yolunu agmaktadir. Ote yandan kabul edilen varsayimin,
gercekten uygulamada karsilagilan sorunlara islevsel bir ¢6ziim sunup sunmadigi da
tartisilmaya deger bir diger noktadir.

Hitkmiin devaminda tiiketicinin alacaklari i¢in verilen sahsi teminatlarin miiteselsil kefalet
sayilacag belirtilmistir. Gerekgede bu varsayima iliskin bir agiklama bulunmamakla birlikte,

* Dr. Ogr. Uyesi, Istanbul Bilgi Universitesi Hukuk Fakiiltesi, Medeni Hukuk ABD, ORCID: 0000-0001-6982-
3820, e-posta: gokce.kurtulan@bilgi.edu.tr.

! Miilga 4077 say1li Kanun m. 10/3'te tiiketici kredileri, m. 10/B/8'de ise konut finansmani baglaminda verilen bir
sahsi teminat s6z konusu oldugunda, alacaklinin kefile bagvurmadan 6nce asil bor¢luya ve diger teminatlara
bagvurmasi gerektigi hilkme baglanmistir. Benzer bir diizenlemeye 5464 sayili Banka Kartlar1 ve Kredi Kartlar
Kanunu m. 24/5'te de rastlanmaktadir, ancak bu durumda kefaletin adi kefalet hiikkiimlerine tabi oldugu agikca
belirtilmistir. Kullanilan terminolojiye iliskin bu tercihlerin, diizenlemelerin sonuglar1 agisindan bir farka yol acip
agmayaca@i dgretide uzun siire tartisilmistir. Ayritili bilgi i¢in bkz. Burak Ozen, TKHK m. 4 Serhi, 6502 say1l1
TKHK Milli Serhi (ed. Hakan Tokbag/Ozlem Tiiziiner), Aristo 2016, s. 110-112.
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Kanun'un genel amacindan hareketle, tiiketicileri korumanin amaglandigi sdylenebilir. Bu
dogrultuda teminat alan agisindan avantajli bir yap1 sunan miiteselsil kefaletin varligi varsayim
olarak kabul edilmistir. Verilen sahsi teminatin bir adi kefalet olmasi durumunda tiiketici
acisindan bir koruma saglandigi ortadadir. Ancak bir bagimsiz garanti veya banka teminat
mektubu verilmesi hélinde ayni sonuca varmak giictiir. Bu nedenle tebligde ikinci olarak
hitkmiin bu kisminin nasil amaca uygun bir sekilde yorumlanabilecegi tartisilacaktir.

Anahtar Kelimeler: Adi kefalet, miiteselsil kefalet, tiiketici hukuku, sahsi teminat, tiiketici
kefil.



Evaluation of Provisions on Personal Securities in Consumer Transactions

Gokee Kurtulan Giiner*

Abstract

Article 4/6 of Law on Consumer Protection (Law no: 6502) stipulates that all the personal
securities given in order to secure the obligations of the consumer shall be treated as ordinary
suretyship, whereas all the personal securities given by the counter-party shall be treated as
joint suretyships.!

The legislative intention behind this rule is twofold: the protection of the guarantor in consumer
transactions and keeping the contract for personal security on its feet. Therefore, an irrebuttable
assumption has been accepted in order to treat all the personal sureties given for the obligations
of the consumer as ordinary suretyships. This provision is unique in the sense that it - to my
knowledge - does not have a counterpart in European legal systems. Thus, it is possible to
describe it as a peculiar legal policy decision. The aim of this presentation is to discuss the
legitimacy and appropriateness thereof.

The first question that comes to mind is whether the guarantor actually needs a special
protection to the detriment of the interests of the consumer. As it is well known, the most
important feature of ordinary suretyship is the secondary nature of the obligation of the
guarantor. This allows the guarantor to object to the claims of the creditor unless they have been
priorly addressed to the principal debtor and failed. Therefore, it is apparent that the ordinary
suretyship provides for a more advantageous position for the guarantor when compared with
joint suretyship. Taking into account the already existing protective mechanisms in favor of the
guarantor under the Code of Obligations, is an additional protection really necessary for those
who give personal securities in consumer transactions?

In some legal systems, e.g., Austria and France, this question is answered affirmatively. In those
systems, we come across rules that provide for an extra protection, granted in addition to the
general safeguarding rules, for the consumer-guarantors. These types of rules can be divided
into two main categories. The first category comprises of the rules which aim at informing the
consumer-guarantor about the financial situation of the principal debtor and the other category
comprises of the rules, which give the judge a certain discretionary power of intervention in
case of disproportionality between the economic situation of the consumer-guarantor and the
risk that is undertaken. All these rules put the consumer-guarantor at the center of their
application. That is, what is relevant for the scope of application of these rules is whether the
person who gives security is a consumer or not. On the other hand, the starting point of the Law
on Consumer Protection is not the position of the guarantor, but rather the position of the person
for whose obligations a personal security is given. As a result of this, the protective rule applies

* Asst. Prof., Istanbul Bilgi University Faculty of Law, Department of Civil Law, ORCID: 0000-0001-6982-3820,
e-mail: gokce.kurtulan@bilgi.edu.tr.

! The abrogated Law on Consumer Protection (Law no: 4077) provided in Articles 10/3 and 10/B/8 that the
claimant, in whose favor a personal security is given for a consumer credit or a mortgage transaction, shall resort
to the main debtor or other securities before resorting to the surety. A similar provision also exists in the Article
34/5 of the Law on Bank Cards and Credit Cards (Law No: 5464), which stipulates expressly that all the personal
securities given in this context shall be treated as ordinary suretyship. This terminological difference has been
subject to an extensive academic debate. For detailed information see Burak Ozen, Commentary on Article 4 of
Law on Consumer Protection, National Commentary on Law on Consumer Protection No: 6502 (ed. Hakan
Tokbag/Ozlem Tiiziiner) Aristo 2016, p. 110-112.
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even if the guarantor is a merchant. Moreover, the fact that it is not possible to apply this rule
to consumer-guarantors who give security for a commercial transaction raises suspicion
regarding the fitness of this rule for purpose. Another point worth discussing is whether this
rule is actually capable of offering a solution to the problems encountered in the practice.

The second part of the rule stipulates that the personal securities, this time given by the counter-
party shall always be treated as joint suretyship. The legislative intention behind this part of the
rule has not been expressly stated, however, it might be assumed that it is in line with the general
purpose of the Law, that is the protection of consumers. This rule may be fit for the purpose, if
the personal security at hand is an ordinary suretyship. However, in cases of independent
guarantees or letters of guarantees, it is not possible to reach the same conclusion. The objective
of this part of the presentation is to discuss how this provision can be interpreted expediently.

Keywords: Ordinary suretyship, joint suretyship, consumer law, personal securities, consumer-
guarantor.



6502 Sayil Tiiketicinin Korunmasi1 Hakkinda Kanun Diizenlemelerinin Avale Etkisi

Ebru Tiizemen Atik*

Ozet

6502 sayili Tiketicinin Korunmasi Hakkinda Kanun, kiymetli evrakla borglanan ve sahsi
teminat veren tiiketicinin korunmasi diisiincesiyle getirilen énemli hiikiimler icermektedir.
TKHK m. 4/5 ve 4/6 diizenlemelerinin avale etkisinin belirlenmesi, bir yandan amaglanan
korumanin saglanmasi diger yandan da kambiyo senetlerine giivenin korunmasi bakimindan
Oonemlidir.

TKHK’ nin 4/5. maddesi uyarinca, tiikketicinin yapmis oldugu islemler nedeniyle kiymetli evrak
niteliginde sadece nama yazili ve her bir taksit 6demesi i¢in ayr1 ayri olacak sekilde senet
diizenlenebilir. Anilan sinirlamanin yalniz tiiketicinin diizenleyen sifatiyla imza attig1 kiymetli
evraka mu iliskin oldugu, yoksa tiiketicinin bagka kambiyo taahhiitlerini de mi kapsayacagi
hususu agik degildir. Senet diizenlenmesinden sadece senedin diizenleyen tarafindan ilk kez
tedaviile cikarilmasi degil, tiiketicinin kiymetli evrakla bor¢lanmasi anlagilmalidir. Boylece
TKHK m. 4/5 diizenlemesine aval taahhiidii de dahil olmaktadir.

Tiiketici, aval verirken bir bagkasinin borcunu temin i¢in ya da kendi borcu dolayisiyla hareket
ediyor olabilir. Her iki hélde de bu taahhiidiiniin gecerliligi, 6ncelikle tiiketici senetlerindeki
sinirlamalara uygun olmasina baghdir.

Konuya iligkin bir diger hukuki mesele de tiiketicinin yapmis oldugu islemler dolayisiyla alinan
senetten ne anlasilmasi gerektigidir. Tiiketici islemi kavrami oldukca genis kapsamlidir ve
tiikketici tarafindan verilen aval de sartlar1 varsa tiiketici iglemi sayilabilir. Ancak senet
iizerindeki her bir kambiyo taahhiidii tiiketici islemi sayilip sayllmama bakimindan birbirinden
bagimsiz degerlendirilmelidir.

TKHK m. 4/6 diizenlemesinde ise, tiiketici islemlerinde tiiketicinin edimlerine karsilik olarak
alman sahsi teminatlarin, her ne isim altinda olursa olsun adi kefalet sayilacagi belirtilmistir.
Hiikmiin kapsamina her tiirlii hukuki islem ve dolayisiyla aval de dahildir. Bu kapsamda,
tiikketici senetlerine iligskin olarak 6ngdriilen sinirlamalara uygun senetlerde, tiiketici tarafindan
verilen avalin adi kefalet niteliginde oldugunun kabulii gerekir. Hal bdyle olunca tiiketici
tarafindan verilen avalin kefalet olarak gegerli olmasi, kefaletin gegerlilik kosullarini tagimasina
bagli olacaktir. Bu sekildeki bir sonug, kiymetli evrak hukuku sistematigine uygun
diismemektedir.

TKHK m. 4/6 hiitkmiiniin ikinci ciimlesine gore ise, tiiketicinin alacaklarina iliskin karsi tarafca
verilen sahsi teminatlar, diger kanunlarda aksine hiikiim bulunmadik¢a miiteselsil kefalet
sayilir. Bu halde Tiirk Ticaret Kanunu’nda 6zel olarak diizenlenen avalin istisna teskil edecegi
aciktir. Birinci climlede de bu sekilde bir istisnaya yer verilmesi en uygun ¢6ziim sekli olacaktir.

Anahtar Kelimeler: Tiiketici Senetleri, Aval, Tiiketici Kefaleti, Sahsi Teminat, Tiiketicinin
Korunmasi.
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The Effect of Regulation of Consumer Protection Code No. 6502 on the Aval

Ebru Tiizemen Atik*

Abstract

Consumer Protection Code No. 6502 contains important provisions with the idea of protecting
the consumer who borrows with negotiable instruments and gives personal guarantee.
Determining the effect of the articles 4/5 and 4/6 of the Consumer Protection Code is important
in terms of ensuring the protection aimed on the one hand and protecting the trust in bills of
exchange on the other hand.

According to the Consumer Protection Code Art. 4/5, a bill for consumer transactions only can
be issued in the form of negotiable instruments, written to the name and separately for each
instalment payment. It is not clear whether this restriction is only related to the negotiable
instruments signed by the consumer in acting as drawer, or whether it will also include other
foreign exchange transactions of the consumer. Issuing the bill should be understood not only
that the bill is put into circulation by the consumer drawer for the first time, but that the
consumer is indebted with negotiable instruments. Thus Art. 4/5 of Consumer Protection Law
includes aval commitment too.

While the consumer makes a commitment via aval, he may be acting to meet someone else's
debt or because of his own debt. In both cases, the validity of this commitment depends
primarily on its compliance with the restrictions on consumer bills.

Another issue of law is what should be understood from the bill received due to the consumer
transaction. The term of the consumer transaction is quite comprehensive and aval given by
consumer can also be considered as a consumer transaction, if the conditions exist. However,
each commitment made with the bill should be evaluated independently in terms of whether it
is considered a consumer transaction or not.

In the Consumer Protection Code Art. 4/6, it is stated that personal guarantees obtained in return
for the deeds of consumers shall be deemed as ordinary suretyships regardless of the name they
appear under. The scope of this provision includes all kinds of legal transaction and therefore
aval. In this context, it should be accepted that the aval commitment placed by the consumer in
the bills that comply with the restrictions on the consumer bills are ordinary suretyship. In this
case, the validity of the aval given by the consumer, actualize the conditions of suretyship. This
result is contrary to the negotiable instruments systematic.

According to the Consumer Protection Code Art. 4/6’s second sentence, personal guarantees
provided by the counter party in return for receivables of a consumer shall be considered as
joint guarantor unless otherwise is determined under other laws. In this case, it is clear that aval,
regulated in Turkish Commercial Code is an exception to this regulation. The most appropriate
solution is to make a change in the first sentence of the paragraph and to include an exception
in a similar way.

Keywords: Consumer Bills, Aval, Suretyship of Consumer, Personal Guaranty, Consumer
Protection.
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Ozellikle Tiiketici Kredilerinde Tiiketici Lehine Giivence Veren Avalistin Sorumlulugu

Temel Giiner*
Ozet

4077 sayilt eski Tiiketicinin Korunmasi Hakkinda Kanun (¢eTKHK) m. 10/5 hiikmiinde, kredi
verenin, ddemeleri bir kiymetli evraka baglamasi ya da krediyi kiymetli evrak kabul etmek
suretiyle teminat altina almasi yasaklanmig, bu yasaga ragmen tliketiciden kiymetli evrak
alindig1 takdirde, tiketicinin kiymetli evraki kredi verenden geri isteyebilecegi, ayrica kredi
verenin, kiymetli evrakin ciro edilmesi sebebiyle tiiketicinin ugradig1 zarari tazmin etmekle
ylikiimli olacagi dngoriilmiistiir. 6502 sayili yeni Tiiketicinin Korunmasi1 Hakkinda Kanun’da
(TKHK) ise tiiketici kredilerinde kiymetli evrak almay1 yasaklayan 6zel bir diizenlemeye yer
verilmemis ancak, TKHK m. 4/5 hiikmiinde, tiiketicinin yapmis oldugu islemler nedeniyle
kiymetli evrak niteliginde sadece nama yazili senet diizenlenebilecegi, bu fikra hiikiimlerine
aykir1 olarak diizenlenen senetlerin tiiketici yOniinden gecersiz olacagi Ongorilmistiir.
Dolayisiyla 6502 sayili Kanun doneminde, 4077 sayili eTKHK m. 10/5 hiikkmiindeki gibi
tiikketici kredisi kullanan kisiden kiymetli evrak alinmasini yasaklayan o6zel bir hiikiim
bulunmadigindan tiiketiciden teminat amagli kiymetli evrak alinabilecek, ancak alinan kiymetli
evrakin nama yazili sekilde diizenlenmesi gerekecektir.

Kuskusuz kredi kuruluslar, tiiketiciden teminat amagli kiymetli evrak almakla yetinmeyecek,
kredi alacaginin daha giivenceli hale gelebilmesi adina iiclincii bir kisinin avalist sifatiyla
kambiyo iliskisine dahil olmasm isteyecektir. Iste bu noktada, ‘tiiketici islemlerinde,
tiiketicinin edimlerine karsilik olarak alinan sahsi teminatlarin, her ne isim altinda olursa olsun
adi kefalet sayilacagini” 5ngéren TKHK m. 4/6 hilkmii dikkate alindiginda, tiiketicinin borcuna
giivence olarak verilen avalin adi kefalet olarak degerlendirilip degerlendirilmeyecegi
sorunuyla karsilagilacaktir. Tebligimizde tiiketiciden alinan kambiyo senedini avalist sifatiyla
imzalayan kisinin sorumlulugunun niteligi izerinde durulacaktir.

Bu kapsamda oncelikle, tiiketiciden emre yazili senet alinmasi ihtimalinde tliketici lehine aval
veren kisinin sorumlulugu incelenecektir. Soyle ki, 6502 sayili TKHK m. 4/5 hiikkmiinde,
tiikketicinin yapmis oldugu islemler nedeniyle kiymetli evrak niteliginde sadece nama yazili
senet diizenlenebilecegi, aksi takdirde diizenlenen senetlerin tiiketici yoniinden gegersiz olacagi
acikgca hiikiim altina alinmistir. Ancak tiiketiciyi korumak amaciyla bdyle bir diizenleme
yapilirken, kiymetli evrak hukukunun temel ilkeleri gozardi edilmis, bu durum, konuya
kiymetli evrak hukuku bakis agisiyla yaklasan bircok hukukguyu rahatsiz etmis, ilgili hiikiimde
tiikketici tarafindan diizenlenen emre yazili senedin tiiketici yoniinden gecersiz olacagi yoruma
mahal vermeyecek kadar acik bir sekilde kaleme alinmasina ragmen bu hiikiim, kiymetli evrak
hukukunun temel ilkelerine uygun sekilde yorumlanmaya ¢aligilmistir. Nitekim konu hakkinda
yargl uygulamasinda da farkli goriisler ortaya ¢ikmistir. Bunun iizerine Yargitay Ictihadi
Birlestirme Biiyiik Genel Kurulu 29.11.2019 tarih 2018/5 E. 2019/7 K. Sayili kararinda, THKH
m. 4/5 hikkmiiniin, tiiketici tarafindan diizenlenen emre yazili senedin tiiketici agisindan
gegersiz olacagi noktasinda yoruma mahal vermeyecek kadar agik olduguna hiitkmederek 6greti
ve yargl uygulamasindaki goriis farkliligin1 gidermistir. Ancak bu sefer de, tiiketici tarafindan
diizenlenen emre yazili senette tiikketici Iehine aval veren kisinin sorumlulugunun niteligi sorunu
ortaya ¢ikmistir. Ger¢ekten de, TKHK m. 4/6 hiikmii geregi, tiikketici lehine aval veren kisi adi

* Ar. Gor., Hacettepe Universitesi Hukuk Fakiiltesi, Ticaret Hukuku ABD, ORCID: 0000-0002-0446-9856, -
posta: temelguner@hacettepe.edu.tr.
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kefalet hiikiimlerine gore sorumlu tutulacak ise, kefalet fer’i nitelikte bir borg iliskisi
dogurdugundan asil bor¢lu (emre yazili senet diizenleyen tiiketici) sorumlu tutulamayacagindan
verdigi aval adi kefalet olarak degerlendirilen kisi de sorumlu tutulamayacaktir. Ancak avalin
TKHK m. 4/6 kapsaminda degerlendirilmeyecegi kabul edilirse o zaman, emre yazili senedin
tilketici agisindan gegersizliginin, Tiirk Ticaret Kanunu m. 702/2 kapsaminda sekle ait bir
noksanliktan kaynaklanip kaynaklanmadiginin degerlendirilmesi gerekecektir.

Anahtar Kelimeler: Tiiketici kredisi, nama yazili senet, emre yazili senet, adi kefalet, aval.



The Responsibility of the Avalist, which Assures in Favor of the Consumer,
Especially in Consumer Loans

Temel Giiner*

Abstract

According to the article 10/5 of the former Consumer Protection Law No. 4077 (fCPL), the
creditor is prohibited from bridging the payments to negotiable instruments or securing the loan
by accepting negotiable instruments. In case negotiable instruments are received from the
consumer despite this prohibition, the consumer can request the negotiable instrument back
from the creditor und creditor will be obliged to compensate the loss incurred by the consumer
due to the endorsement of the negotiable instruments. In the new Consumer Protection Law
(CPL) numbered 6502, there is no special regulation prohibiting the receive of negotiable
instruments in consumer loans, but, in the provision of article 4/5 of the CPL, it is stipulated
that only registered deeds can be issued as negotiable instruments due to the transactions made
by the consumer, and the negotiable instruments issued in violation of the provisions of this
clause will be invalid in terms of the consumer. Therefore, during period of Law No. 6502, as
there is no regulation prohibiting the receipt of negotiable instruments from the person using
consumer credit as in the provision of article 10/5 of the f{CPL Law No. 4077, negotiable
instruments can be obtained from the consumer for collateral purposes, but the negotiable
instruments received will have to be registered.

Undoubtedly, credit institutions will not be contented with receiving negotiable instruments for
collateral purposes from the consumer, also will ask a third person to be included in the foreign
exchange relationship as an avalist in order to make the loan receivable more covered. At this
point, considering the provisions of Article 4/6 of the CPL, which stipulates that "personal
guarantees received in return for the actions of the consumer in consumer transactions will be
regarded as ordinary guarantee under any name", the question of whether the aval given as a
guarantee to the debt of the consumer will be considered as ordinary guarantee or not will be
encountered. In our presentation, the nature of the responsibility of the person who signed the
bill of exchange received from the consumer as an avalist will be examined.

In this context, first of all, the responsibility of the person who sign a aval in favor of the
consumer in the event of receiving an order instrument from the consumer will be examined.
That is to say, in the provision 4/5 of the CPL numbered 6502, it is clearly stated that only
registered negotiable instruments can be issued due to the transactions made by the consumer,
otherwise the issued negotiable instruments will be invalid in terms of the consumer. However,
while making such a regulation in order to protect the consumer, the basic principles of
negotiable instruments law were ignored. This situation disturbed many jurists who approached
the issue from the point of view of negotiable instruments law, this provision has been
interpreted in accordance with the basic principles of negotiable instruments law, although it
has been written so clearly that it will not allow for interpretation that order instrument which
issued by consumer will be invalid in terms of consumers. As a matter of fact, different opinions
have emerged in the judicial practice on the subject. General Assembly on the Unification of
Judgments of Supreme Court in the decision dated 29.11.2019, numbered 2018/5 E. 2019/7 K.
resolved the discrepancy in the doctrine and judicial practice by deciding that the 4/5 provision
of CPL was so clear that the order instrument issued by the consumer would be invalid in terms
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of consumer. However, this time, the problem of the nature of the liability of the person who
signing an aval in favor of the consumer in the order instrument issued by the consumer arose.
Indeed, in accordance with the provisions of Article 4/6 of the CPL, if the person signing an
aval in favor of the consumer is to be held liable according to the provisions of ordinary
guarantee, since the guarantee result in an accessory consideration, the principal debtor (the
consumer who issuing the order instrument) cannot be held responsible, the person whose aval
is considered as ordinary guarantee also will not be held responsible. However, if it is accepted
that the aval will not be considered within the scope of Article 4/6 of the CPL, then it will be
necessary to evaluate whether the invalidity of the order instrument in terms of consumer is due
to a deficiency in the form within the scope of Article 702/2 of the Turkish Commercial Code.

Keywords: Consumer loan, registered negotiable instruments, order negotiable instrument,
ordinary guarantee, aval.



Bankalarin Kredi Sozlesmelerinde Yer Alan Alacagini Kiymetli Evrak Yoluyla Teminat
Altina Almasinin Konkordatoda Etkisi

Melis Taspolat Tugsavul®

Ozet

Bankalarin borglu sirket ile konkordato talep tarihi dncesi akdettikleri genel kredi ve teminat
sozlesmeleri baglig1 altinda yer alan ¢erceve sozlesmelerinde; alacak rehni hiikiimlerine gore,
yani her tiirli mevduat, hak, alacak ve kiymetli evrak dahil rehin hakki bulunduguna iliskin
hiikkiimlerle rehin ile teminat altina alinmis sekilde kredi vermeleri durumuna uygulamada
siklikla karsilagilmaktadir.

Ozellikle “Alacaklar ve Diger Haklar Uzerinde Rehin” (TMK md. 954-961) hiikiimleri
kapsaminda bankalarin kiymetli evrak yoluyla kredi borcunu teminat altina almalar
durumunda konkordato nisabinda rehinli alacakli olarak degerlendirilip degerlendirilmeyecegi
sorunu ortaya ¢ikmaktadir. Bununla birlikte IIK md. 23’e gore, “taginir rehni” alacak ve sair
haklar tizerindeki rehinleri de ifade ettiginden taginir rehnine iligkin takip ve paraya ¢evrilmeye
iligkin hiikiimler hak ve alacak tizerinde rehin hakkinda da uygulanacaktir.

Rehin cirosu bononun veya policenin igerdigi alacak {lizerinde rehin hakki kurmak i¢in yapilir
ve “bedeli teminattir”, “bedeli rehindir’ veya benzeri bir kayit igerir. Ancak uygulamada
“teminat senedi” ibaresinin rehin cirosu olarak kullanildig1 goriilmekte olup, bu ibare rehin
cirosu anlamina gelmemektedir. Ayni zamanda belirtmek gerekir ki; police ve bonodan farkli
olarak kanun koyucu ¢ekte rehin cirosuna izin vermemistir. TTK md. 818 diizenlemesinde rehin
cirosuna iliskin TTK md. 689’a yollama yapilmamis oldugundan ¢ekin rehin cirosu ile devri
miimkiin degildir. Bunun sebebinin de ¢ekin bir ddeme araci olmasi ve kisa ibraz siirelerine tabi
tutulmasi olarak belirtilmekle birlikte ¢ekte rehin cirosu yasaklanmig olsa da, ¢ekin bir inangh
islem geregi temlik cirosuyla teminat amagli verilmesine engel olmadigi doktrinde
belirtilmektedir. Konuya iligkin Yarg. HGK’nin 30.05.2018 tarihli E. 2017/19-817, K.
2018/1145 sayili kararinda, menfi tespit davasina iligkin uyusmazlik konusu olayda davali
banka actig1 kredinin teminati olarak miisteri ¢ekleri almis, anilan kararda ¢ekte rehin cirosu
yapilamayacagi seklindeki kanuni diizenlemelere deginildikten sonra, gizli (6rtiilii) rehin
cirosunun da tartigildigi belirtilerek ¢ekin rehin cirosu ile devredilmedigi ve kredinin teminati
olarak kullandirilacagina dair yapilan genel ifadelerin de ¢ekin rehin cirosu ile devredildigini
gbstermeyecegi sonucuna vartlmistir.

Uciincii kisilerin kesideci olarak imzaladiklar1 kambiyo senetlerinin borglu tarafindan rehin
cirosuyla devredilmis olmasi durumunda bu senetlerde somutlasan alacak iizerinde senet
hamilleri tizerinde rehin hakki olusacaktir. Dolayisiyla senet bedeli {izerinde somutlagan alacak
iizerinde kurulan rehin hakki sebebiyle rehin alacaklisi konkordato nisabina dahil olmayacaktir.
Nitekim 11K md. 294, 1IK md. 302/4 ve TIK md. 308c/3 diizenlemeleri rehinle giivence altina
alan alacaklarin konkordatodan etkilenmeyecegini, bir baska ifade ile; rehinli alacaklilarin
konkordatoya tabi alacaklardan olmadigini diizenlemistir. Ancak eklemek gerekir ki, rehin
konusu ile karsilanamayan alacak miktar1 konkordatoya tabi, adi alacak statiisiinde
degerlendirilecek ve konkordato nisabina dahil olacaktir. Buna gore rehinli alacaklilar
alacaklilar toplantisinda sadece teminatsiz kaldiklar1 kisim i¢in oy kullanacaklardir (IiTK md.
302/4). Ayrica 1IK md. 295 diizenlemesiyle rehinle temin edilmis alacaklar nedeniyle rehnin
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paraya ¢evrilmesi yoluyla bor¢lu aleyhine takip yapilmasina olanak saglamakla birlikte miihlet
icinde rehinli alacaklarin muhafaza altina alinamayacagini ve satisinin gergeklestiremeyecegini
ongoriilmistir. Tebligimizde konuya iliskin ilgili diizenlemeler, doktrin goriisleri ve yargi
kararlar1 baglaminda 6zellikle kambiyo senetlerinin konkordato talep eden borglu tarafindan
genel kredi sozlesmelerinin teminatt amaciyla temlikinin gergeklestirildigi durumlarda
kapsadig1 alacaklarin Konkordato Hukuku cercevesinde rehinli alacaklara iligskin hiikiimlere
tabi tutulup tutulmayacagi ve sonuglart degerlendirilmistir.

Anahtar Kelimeler: Konkordato Nisabi, Rehinli Alacakli, Kiymetli Evrak, Kredi Sozlesmesi,
Rehin Cirosu.



The Impact of Banks Assuring Their Receivables in Loan Contracts through Negotiable
Instruments on Composition of Bankruptcy

Melis Taspolat Tugsavul®

Abstract

In the framework agreements under the heading of general loan and collateral agreements that
banks conclude with the debtor company before the composition of bankruptcy request date
(including all kinds of deposits, rights, receivables and negotiable instruments), it is frequently
encountered in practice that they give loans in a way that is guaranteed by pledge with the
provisions regarding the right of pledge according to the pledge of receivables provisions.

Especially within the scope of the provisions of "Pledge on Receivables and Other Rights"
(Turkish Civil Code art.954-961), the problem arises whether banks will be considered as a
pledged creditor in composition of bankruptcy quorum if they secure their loan debt through
negotiable instrument. However, as it refers to the pledges on the "movable pledge" and other
rights, the provisions according to the article 23 of the Enforcement and Bankruptcy Code
regarding the pursuit and liquidation of the movable pledge will also be applied to the right and
the pledge on the receivable.

The indorsement of pawn is executed to establish the right of pledge on the receivable contained
in the bond or policy and includes an expression like "price is security" or "price is pledge”.
However, in practice, it is seen that the phrase "guarantee note" is used as the indorsement of
pawn, but this phrase does not mean the indorsement of pawn. At the same time, it should be
noted that unlike policies and bonds, the legislator did not allow the indorsement of pawn on
the check. It is not possible to transfer the check with the indorsement of pawn, since no referral
has been made to the article 689 of the Turkish Commercial Code regarding the indorsement
of pawn in the article 818 of the Turkish Commercial Code. The reason for this is that the check
is a means of payment and it is subject to short submission periods, although the indorsement
of pawn is prohibited in the check, it is stated in the doctrine that it does not prevent the granting
of check with endorsement in full as collateral due to a fiducia. In the decision of Supreme
Court Assembly of Civil Chambers on 30.05.2018 with the number E. 2017/19-817, K.
2018/1145 on the subject, the defendant bank received customer checks as collateral for the
loan issued in the case of the dispute regarding the negative clearance lawsuit, and after
mentioning the legal regulations stating that no indorsement of pawn in the check was
mentioned, it was declared that the concealed indorsement of pawn was also discussed and the
check was not transferred with the indorsement of pawn and as a guarantee of the loan; it was
concluded that the general statements that the check would be made available did not indicate
that the check was transferred with the indorsement of pawn.

In the event that the bills of exchange signed by third parties as drawers are transferred by the
debtor with the indorsement of pawn, there will be a pledge right on the bill holders on the
receivables embodied in these bills. Therefore, the pledgee creditor will not be included in the
composition of bankruptcy quorum due to the right of pledge established on the receivable
embodied on the bill amount. As a matter of fact, Enforcement and Bankruptcy Code art. 294,
Enforcement and Bankruptcy Code art. 302/4 and Enforcement and Bankruptcy Code art.
308c/3 regulate that the pledged receivables are not affected by the composition of bankruptcy,

* Asst. Prof., Bahgesehir University Faculty of Law, Department of Civil Procedure, Enforcement and Bankruptcy
Law, ORCID: 0000-0001-7145-1990, e-mail: melis.taspolat@law.bau.edu.tr.
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in other words, pledged creditors are not receivables subject to composition of bankruptcy.
However, it should be added that the amount of debt that cannot be covered by the subject of
the pledge will be considered as unsecured debt subject to the composition of bankruptcy and
will be included in the composition of bankruptcy quorum. Accordingly, pledged creditors will
vote only for the part they are unsecured at the creditors meeting (Enforcement and Bankruptcy
Code art. 302/4). In addition, with the Enforcement and Bankruptcy Code art. 295 regulation,
although the pledged receivables can be pursued against the debtor by converting the pledge
into money, it has been stipulated that the pledged receivables cannot be kept and sold before
the deadline. In our paper, in the context of relevant regulations, doctrinal opinions and judicial
decisions, especially in cases where the debtor requesting the composition of bankruptcy is
assigned by the debtor for the purpose of collateral of the general loan agreements, it is
evaluated whether the receivables covered will be subject to the provisions regarding pledged
receivables within the framework of Composition of Bankruptcy Law as well as its
consequences.

Keywords: Composition of bankruptcy quorum, Pledgee, Negotiable instrument, Loan
Contract, Indorsement of Pawn.



Kambiyo Senetlerinin Teminat Maksadiyla Ciro Edilmesi

Nuri Erdem*

Ozet

Kambiyo senetleri kanunen emre yazilidir. Bu sebeple kambiyo senetlerinin devri igin kural
olarak senedin ciro edilmesi ve zilyetliginin devri gerekir. Ote yandan, ciro yalniz senedin
devrine hizmet etmez. Senedin devri i¢in yapilan cironun (temlik cirosu) ii¢ temel
fonksiyonundan birisi de temlik ve teshis fonksiyonlar1 yaninda senedin 6denmesini temin
etmek (teminat) islevidir. Iste bu sebeple, uygulamada cironun teminat fonksiyonundan
yararlanmak {izere bir takim iglemler yapilmakta, kambiyo senetleri ger¢ek anlamda temlik
amaglt degil bir borcun 6denmesini teminen ciro edilmektedir. Bu gercevede, &zellikle
diizenleyenin bir tiizel kigi olmasi durumunda, aval olarak adlandirdigimiz senet kefaleti yerine
senedin 6denmesini sahsen temin etmek iizere tiizel kisinin yetkilisi yahut bu bir sirket ise ortag1
lehine senet diizenlenerek bu kimsenin senedi ciro yoluyla alacakliya devretmesidir. Burada
inangl islem s6z konusu olup senet borglusu tiizel kisinin aslen bor¢lu olmamasina ragmen
iligkili bulundugu gergek kisi lehine senet diizenlemesi ve bu kimsenin senedi ciro yoluyla
gercek alacakliya devretmesi soz konusudur. Yapilan islem senet borcunun 6denmesini temine
eden aval iglemi (TTK m. 701) yerine gerceklestirilmektedir. Ancak cirantanin sorumlulugu ile
avalistin sorumlulugu arasindaki farklilik burada alacakli agisindan dezavantaj yarabilecek
mahiyettedir. Esasen bir cironun teminat maksadiyla ciro edilmesi temlik cirosu ile degil rehin
cirosu ile yapilmalidir. Fakat burada rehnin amaci yukaridaki iglemden farkli olarak senet
hamilinin alacakli oldugu bir kambiyo senedini mevcut bir borcu igin teminat gostermesi,
kambiyo senedi lizerinde rehin tesis etmesidir. Rehin cirosunda kambiyo senedine miindemic
alacak hakki yeni hamile rehin tesis etmek tizere ciro edilmektedir. Kambiyo senedi taginir esya
oldugu igin teslimi gerek ve yeterli olabilmekle birlikte kambiyo senedinin devir sekli emre
yazili ise ilaveten bir ciro islemine de gerek bulunmaktadir. Rehin cirosu senet iizerine “bedeli
rehindir” yahut “teminat i¢indir” vb. rehin amacini ifade eden bir ibare ile kayit diisiilmek
suretiyle cironun yapilmasidir (TTK m. 689/1). Ancak goriiniiste temlik cirosu olarak yapilan
bir cironun da bu sekil sartlarina uyulmaksizin inangh bir iglemle ortiilii rehin cirosu olarak
yapilmasi uygulamada sik¢a karsilagilan, ispat ve cironun fonksiyonlari agisindan problem
yaratan bir islemdir. Ortiilii rehin cirosunun ispatindaki zorluklar senedi devreden cirantanin
aleyhine sonu¢ dogurabilecek mahiyettedir. Ozellikle uygulamada bankalarin kredi
borglularindan genel kredi sézlesmesi c¢ergevesinde ortiilii rehin cirosu ile kambiyo senedi
temlik aldiklari goriilebilmektedir. Yargitay uygulamasinda diger kambiyo senetlerinden farkli
olarak ¢ekin bir 6deme araci oldugu ve ¢ekte yapilan gerek agik gerekse ortiilii rehin cirosunun
ise gegersiz olacagi ictihat edilmistir.

Anahtar Kelimeler: Kambiyo Senedi, Ciro, Temlik Cirosu, Rehin Cirosu, Aval.
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Indorsement of Negotiable Instruments with the Purpose of Guarantee

Nuri Erdem*

Abstract

Negotiable instrument are order papers by law. For this reason, for the transfer of negotiable
instruments, as a rule, by the endorsement of the instrument (negotiation) and the transfer of its
possession is also required. On the other hand, the endorsement does not only serve the transfer
of the instrument. One of the three basic functions of the endorsement (assignmentendorsement)
made for the transfer of the instrument is the function of ensuring the payment of the bill
(guarantee function) besides the assignment and identification functions. For this reason, some
transactions are made in order to benefit from the guarantee function of the negotiation in
practice, and the bills of exchange are actually endorsed not for assignment purposes but for
the guarantee of payment of a debt. In this context, especially if the drawer is a legal person,
instead of the bill guarantee, the agency of the legal person or if this is a company, a bill is
issued in beneficiary of his partner (payee) and this person transfers the bill to the creditor
through assignment endorsement. Here, there is a fiduciary transaction, and although the drawer
legal person is not actually a debtor and the payee is a real person with whom he is related, and
this person transfers the instrument to the real creditor through endorsement. The transaction is
carried out instead of the bill guarantee transaction (TCC Art. 701) that ensures the payment of
the bill debt. However, the difference between the responsibility of the endorser and the
responsibility of the bill guarantor may be disadvantageous for the creditor. In fact, the transfer
of'a negotiable instrument for guarantee purposes should be made with the pledge endorsement,
not the assignment endorsement. However, the purpose of the pledge endorsement is that,
unlike the above transaction, the holder of the bill is to provide guarantee for an existing debt
of a bill of exchange, to establish a possessory lien on the bill of exchange. In the pledge
endorsement, the right to claim under the bills of exchange is endorsed to establish pledge to
new holder. Since the bills of exchange are movable goods, their delivery may be necessary
and sufficient, but if the transfer method of the bills of exchange is to the order, an additional
endorsement transaction is required. The pledge endorsement should be made by making
endorsement with a statement expressing the purpose of the pledge as "pledged" or "is for
guarantee" etc. on the deed. (TCC Art. 689/1). However, an endorsement that is apparently
made as an assignment endorsement without complying with the conditions of this form is a
process that is hidden pledge endorsement in practice and creates problems in terms of the
proving the pledge purpose and functions of this endorsement. Difficulties in proving the
“hidden pledge endorsement” may result in the detriment of the endorser who transferred the
bill. Especially in practice, it can be seen that banks assign negotiable instruments with hidden
pledge endorsement from the debtors of general loan agreements. In the practice of the Supreme
Court, it has been stated that the check is as a medium of payment, unlike other negotiable
instruments, and pledge endorsement of either open or hidden made on the check will be
invalid.

Keywords: Negotiable Instruments, Endorsement, Assignment Endorsement, Pledge
Endorsement, Bill Guarantee.

* Asst. Prof., Istanbul Aydin University Faculty of Law, Department of Commercial Law, ORCID: 0000-0001-
7468-9291, e-mail: nurierdem@aydin.edu.tr.



Ticari islemlerde Tasimir Rehni Kanunu Kapsaminda isletmenin Biitiinii Uzerinde
Rehin Hakki Kurulmasi

Aysel Cetinkaya Uyar”

Ozet

Ticari isletmenin faaliyetlerinin kesintisiz stirdiirebilmesi i¢in siklikla kredi kullanimi ihtiyaci
dogmaktadir. Kredi araglari ile finansman saglamanin 6n kosulu ise teminatlardir. Kredi
teminati olarak, sahsi teminatlarin yaninda ayni teminat niteligi arz eden rehin tercih
edilebilmektedir. Rehin hakki, tasinmaz veya taginir mallar iizerinde kurulabilir. Taginmazlar
tizerinde rehin hakki, tapu siciline tescil ile dogar. Taginir rehni ise, kural olarak, tasinir mal
tizerindeki dogrudan dogruya zilyetligin devri suretiyle tesis edilebilir. (Tirk Medeni Kanunu
m.939) Ancak, teslime bagl rehin kuralinin ticari isletmeler igin gegerli olmasi, uygulamada
cesitli sorunlar dogurabilecektir. Nitekim, kredi alan bakimindan, isletmenin yiiriittiigi ticari
faaliyetin kesintiye ugramasina yol agabilecek; kredi veren bakimindan ise muhafaza ve bakim
gibi gereklilikler doguracaktir. Bu nedenle, ticari isletmelerin veya miinferit unsurlarinin
teslime gerek olmaksizin ayni teminata konu olabilecegi bir sistem ihtiyaci karsisinda 6zel
olarak diizenlemeye gidilerek; 1447 sayili Ticari Isletme Rehni Kanunu kaleme alinmis ve 1971
yilinda kabul edilmistir. 2016 yilma gelindiginde ise bu konuda 6750 sayil1 Ticari Islemlerde
Tasinir Rehni Kanunu (“TITRK”) kabul edilmis ve uygulanmasina yonelik olarak yiiriirliige
giren yonetmeliklerde' usul ve esaslar daha detayli olarak diizenlenmistir. Ticaret hukukunun
siirat ve pratiklik ihtiyaclarini da karsilamayi amaglayan bu diizenlemelerin, Tiirk Medeni
Kanunu’nun klasik rehin hukukundan farklilik arz eden birgok ilke, usul ve esas barindirdigini
belirtmek gerekir. Ayrica, 2018 yilinda, 7099 sayili Kanun’la? hem 6750 sayili Kanun’da hem
de yonetmeliklerde onemli degisiklikler gergeklestirilmistir. Bahsi gegen, farklilik arz eden
hususlar; ilgili degisiklikler ve degisikliklerin viicut verdigi sonuglar bu calisma kapsaminda
detayli incelemeye tabi tutulacaktir.

TITRK m.5/1°de iizerinde rehin hakki kurulabilecek tasmir varliklar sayilmistir. Bu dogrultuda,
miinferit unsurlar iizerinde rehin hakki kurulabilecegi gibi, TITRK m.5/2 uyarinca ticari
isletmenin tamami iizerinde de rehin kurulmasi miimkiindiir. Kisaca deginmek gerekirse,
oncelikle usuliine uygun olarak rehin sdzlesmesi diizenlenmesi ve sézlesmenin Rehinli Taginir
Sicili’ne tescil edilmesi gerekmektedir. Ayrica, ilgili varliklarin rehninin diger kanunlarca bir
sicile tescilini gerektirdigi durumlarda, bu rehnin ilgili sicillere bildirilmesi gerekmektedir.
Ticari isletme rehni, ticaret siciline de bildirilmelidir. Bir diger 6nemli husus ise ticari
isletmenin biitlinii iizerinde rehin kurulmasi durumunda, rehnin kapsaminin belirlenmesidir.
Rehnin kurulusu aninda isletmenin faaliyetine tahsis edilmis olan her tiirlii varlik rehnedilmis
sayilacak ise de uygulamada bu hususta yasanan bazi sorunlar tartisilacak ve ¢dziim 6nerileri
sunulacaktir. Bu baglamda, rehnin kurulmas: aninda isletmenin faaliyetine tahsis edilmis
unsurlarin ne sekilde belirleneceginin incelenmesi; benzer sekilde miistakbel tasinir varliklar
ile donen varliklar hususlarinda agiklamalar yapilmasi ve TITRK ’ye gére tesis edilecek rehnin
kapsami disinda kalan unsurlara isaret edilmesi gerekmektedir. Ayrica, ticari isletmenin biitiinii
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iizerinde rehin kurulmasi halinde, diger kanunlar uyarinca bir sicile tescili zorunlu olan taginir
rehinlerine iliskin hiikiimleri istisna kilan TITRK m.8/3’in akibeti inceleme konusu
yapilacaktir. Bununla birlikte, TITRK m.5/1°de belirtilen diger tasinir varliklarm borcu
karsilamas1 halinde, isletmenin tiimii tizerinde rehin kurulmast miimkiin degildir. Bu durum,
ticari isletmenin biitiinii lizerinde rehin kurulmasinin 6n kosuludur. Rehin kapsaminda sayilacak
varliklarin deger tespitinin yapilmasi da bu bakimdan bilyiik bir dnemi haiz olup; diger 6zel
prosediirler ile taraflara ait hak ve yiikimliliklere yonelik bazi noktalar agikliga
kavusturulacaktir. Bu baglamda, teblig kapsaminda, ticari isletmenin biitiinii Gizerinde rehin
hakki tesis edilmesi durumunda dikkat edilmesi gereken unsurlar yaninda 6gretide tartismaya
sebebiyet veren hususlar detayli olarak ele aliacaktir.

Anahtar Kelimeler: Ticari Islem, Tasimir Rehni, Ticari Isletme Rehni, Rehin Sozlesmesi,
Rehnin Kapsami.



Establishment of the Pledge over the Entire Commercial Enterprise under the Law on
Pledges over Movable Assets in Commercial Transactions

Aysel Cetinkaya Uyar”

Abstract

Commercial enterprises frequently need credit instruments to carry on their activities. The pre-
condition of generating excess funds through use of credit instruments is to provide security
interests. Apart from personal securities, pledges can be preferred as a type of a real security.
A pledge can be established over movable or immovable assets. Pledges over immovable assets
become effective upon registration in the land registry. Pledges over movable assets can, as a
rule, be established by transferring the actual possession. (Turkish Civil Code article 939)
Seeking this requirement for commercial enterprises would, however, pose problems in
practice. This may, indeed, cause discontinuation of commercial activities for the pledgor as
well as maintenance and storage requirement for the pledgee. Therefore, the Commercial
Enterprise Pledge Law numbered 1447 has been enacted in 1971 as a consequence of the need
for a system that enables the pledge over commercial enterprises or individual movable assets
without any requirement for transfer of possession. In 2016, the Law on Pledges over Movable
Assets in Commercial Transactions numbered 6750 (“Movable Pledge Law”) has been enacted
and followed by the secondary legislation regulating the related procedures and principles in
detail. These regulations, with the aim of meeting the speed and practicality requirements of
commercial law, consist of principles and procedures differing from classical pledge rules
foreseen by the Turkish Civil Code. In addition, the Law Amending Certain Laws for
Enhancing the Investment Environment numbered 7099 has made notable changes to the
“Movable Pledge Law” and the secondary legislation in 2018. Those changes, their
consequences and other related significant issues shall be considered in detail within the scope
of this study.

Article 5/1 of the “Movable Pledge Law” has listed the movable assets that a pledge can be
established over. In this regard, it is possible to establish a pledge over listed individual assets
or the entire commercial enterprise in accordance with article 5/2. In a nutshell, concluding a
pledge agreement in due form and registering the agreement in the Registry is required. Also,
other relevant registries shall be notified in the event that the pledge of assets requires
registration with other registries under other laws. Commercial enterprise pledge shall also be
reported to the trade registry. Further important aspect is defining the scope of the pledge in
cases where the pledge is established over the entire commercial enterprise. The pledge shall
be deemed as established over every asset allocated for the activities of enterprise at the time
of establishing the pledge, which results in certain problems to be discussed. In this regard, the
way to determine the assets allocated for the activities of enterprise; issues of future movable
assets and floating assets; and the assets fall out of the scope of the pledge established in
accordance with the “Movable Pledge Law” shall be pointed out. Also, article 8/3 of the
“Movable Pledge Law” that excludes the regulations on movable pledges that are obliged to be
registered with a Registry under other laws shall be analyzed in terms of commercial enterprise
pledge. Moreover, a pledge cannot be established over an entire commercial enterprise if the
value of assets specified in article 5/1 of the “Movable Pledge Law” is sufficient to secure the
debt. This is the prerequisite for establishing a pledge over an entire commercial enterprise.

* Asst. Prof., Kirklareli University Faculty of Law, Department of Commercial Law, ORCID:0000-0001-5193-
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Valuation of the assets pledged is also crucial; which is why certain issues related to the special
procedures and parties’ rights and obligations shall also be enlightened. In this context, this
study will elaborately specify the points to consider and subject to the debates in the doctrine
concerning the pledge over an entire commercial enterprise.

Keywords: Commercial Transaction, Pledge of Movable Assets, Commercial Enterprise
Pledge, Pledge Agreement, Scope of Pledge.
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